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1 CHAIRMAN NEIL MORROW: Our new business
2 isreview and make a determination of
3 administrative appeal for the processing of final
4 design review application for the Sawtooth
5 Serenade Development, located at 260 North 1st
6 Avenue.
7 CITY ATTORNEY MATTHEW JOHNSON:
8 Commissioner, it's Matt Johnson, City Attorney.
9 I'm going to go into alittle detail because
10 we've got a couple of these administrative
11 appeals coming up. And | know it's not something
12 that we've had come beforeyou alot. The code
13 provides for certain decisions to be at the
14 council level, certain decisionsto be at the P& Z
15 commission level, and certain decisions to be at
16 the department Director level. And included
17 within that is an administrative appeal process,
18 which allows those decisions that may be
19 delegated to a"lower body" to be appealed up to,
20 with the Council being the ultimate arbiter of
21 anything.
22 What we have today is a decision or
23 determination that was made at the Director
24 level, that in this case the Applicant is

25 disputing that interpretation, that
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of the date and are fully prepared to argue
today.

We have the briefing schedule, where
both sides submitted briefs or memosto you to
kind of outline. And that alwaysfollowsa
pattern of the Appellant filesabrief, a
response from the other party or the Planning
Department, as that may be, and then afinal
rebuttal brief from the Appellant.

And then we hold the hearing, which is
oral arguments from those same individuals, with
the same order. So, it'll be Mr. Laskey on
behalf of the Appellant, will have his chanceto
make argument, raise issues for you, then the
response from the Planning Director, and then
ultimately arebuttal from the Appellant, Mr.
Laskey. You've got afair amount of discussion
to ask questions, as you see fit during that
process or at the end, as you go into your
deliberations and apply how you fedl.

| did provide you kind of a process
memo that provides more detail on this. The
biggest thing | want to really focus your
attention on, because it often becomes an
important question in these administrative
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1 determination, and has administratively appealed
2 that determination to you. So, you arein the
3 position or being in aquasi-judicial role, in
4 fact aparticularly quasi-judicial role. You can
5 put on your robes and your fancy white wigs for
6 thisone. You'reessentialy acting asjudgesin
7 looking at the issues raised by the Applicant,
8 who isthe Appellant, versus the response from
9 the Planning Director, and applying your
10 determination, and judging that, how to
11 interpret, how code appliesin this situation.
12 So, that's kind of the basics of
13 process. Your decisionisin turn appealable up
14 to City Council, by either the Applicant or the
15 Planning Director, if they were to so choose,
16 after you make your decision today.
17 So, you've received briefs from the
18 party. Typicaly, what we do in these
19 administrative appealsis| work with the counsel
20 for the parties who are involved, and work on a
21 schedule. Thankfully, in this case, Mr. Laskey
22 and his client were kind enough to help keep us
23 on schedule by coordinating. That's why you
24 didn't see the scheduling notice for thisin

25 advance. But that was approved. They were aware
Page 3

1 appedlsisfrom the legal side what we call the
2 standard of review. And that's essentialy, are
3 you reviewing isjust based on the information
4 that's already occurred, or are you allowed to
5 bring in new information? And so, on that
6 process memo from me, you'll see that
7 highlighted. And | pulled the section directly
8 from City Code on that. So, you're considering
9 the determination in this case to the
10 administrator. And you're not to consider any
11 new facts or evidence at this point. So, you're
12 just looking at what was in place at thetime. |
13 don't think thiswill be much of anissuein this
14 particular case.
15 After you've considered that, after
16 you've done your deliberation, you can either
17 affirm the determination of the Director, you car
18 reverseit, or you can modify reverseit, or
19 remand it back to the Director with direction to
20 apply in acertain way.
21 That decision is formalized in writing.
22 We do have to issue that written decision within
23 30 days of whatever your direction is at the
24 mesting tonight.
25 So, any questions on process?
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1 COMMISSIONER TIM CARTER: Can you just

2 review, Matt, our options on the decisions there?
3 It sounds like there are four options.
4 CITY ATTORNEY MATTHEW JOHNSON:
5 so, you've got affirm. So, essentialy, if you
6 agree with the determination. Reverse, find an
7 issue, you could reverseit, say the opposite.
8 You could modify, in part, if there's some issue.
9 Or you canremand. That isto say, Director, we
10 want you to re-evaluate this determination based
11 upon certain inputs, direction, if you didn't
12 want to do it yourself. So, that would be a
13 remand.

Y eah,

14 COMMISSIONER TIM CARTER: Thank you.
15 VICE-CHAIRPERSON BRENDA MOCZY GEMBA

16 Matt, real quick. Isthere agood time-- if we

17 have questions, when is the best time to ask

18 those or not?

19 CITY ATTORNEY MATTHEW JOHNSON:
20 I'd say definitely, | would encourage you to let

21 them kind of get through the argument first. And
22 then maybe depending on your question, either --
23 but then the one thing | would be careful of with

24 questions from your side is we do want to be

25 careful that the Appellant, who is aso the

Y eah,
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1 Laskey. I'm here on behalf of Scott and Julie
2 Lynch, Jah Bernier and Beth McCaw, and the
3 Distrustful Ernest Revocable Trust, who are the
4 Applicants for the Sawtooth Serenade Devel opment
5 Project, located at 260 1st Avenue. Also, Dave
6 Thielsen and Robert Conner from Thielsen
7 Architects are here, who have designed the
8 development project.
9 | think the written materials are
10 actually pretty good at setting forth the two
11 perspectivesinthisissue. So, I'll try to keep
12 my statements relatively brief.
13 We contend that our development, vested
14 under the prior ordinance because we have a
15 completeness |etter from staff, saying that it
16 did, because we were told by staff repeatedly,
17 just as you were told during your design review
18 meeting -- that it was, and because it's
19 consistent with the law that weraised in al the
20 meetings leading up to the adoption of Ordinance
21 1234 and the vesting of it.
22 The Director contends the devel opment
23 isnot vested because pre-app does not vest
24 anything. But now that the Ordinance 1234 isin,

25 has been adopted, it somehow gave us a 180-day
Page 8

1 Applicant in this case, get afinal chanceto
2 kind of givethe final rebuttal. So, if you were
3 to ask aquestion, for instance to the Planning
4 Director, after al of the parts of the argument
5 areaready done, that would encourage, at least
6 give Mr. Laskey a chance to perhaps respond to
7 that answer if there's some issues.
8 COMMISSIONER SPENCER CORDOVANO: This
9 might be for Morgan. But what's the difference
10 in pricefor the Applicant, for an appeal to P& Z,
11 and an appeal to Council? Isthere any
12 differencein there?

13 PLANNING DIRECTOR MORGAN LANDERS: Our

14 fee schedule does not differentiate. So, it's
15 the sameflat fee, just an appeal fee. And right
16 now, with our current fee schedule, it's 5,000.

1 grace period within which to submit our design
2 review application. Inwhich case, we must have
3 been vested, which is sort of the rub here.
4 The Director's contention on its face
5 would require the retroactive application of the
6 new ordinance to our development, which violates
7 ldaho law. Cunningham v. Twin Falls, 125 Idaho
8 776, expands on the South Fork Coalition case
9 that was referenced in our paper, in our letter,
10 and aswell asthe casesthat | referenced before
11 P&Z and City Council, when we were talking about
12 vesting. And it basically says that post filing
13 changesto and -- of an ordinance do not affect
14 thefiling, regardless of whether they benefit or
15 adversely impact an Appellant's rights.
16 So, you can't say that an ordinance did

17 COMMISSIONER SPENCER CORDOVANO: Thank 17 not impact an Appellant's rights and now it does
18 you. 18 impact them by applying the 180-day grace period
19 PLANNING DIRECTOR MORGAN LANDERS: Yep. 19 included in that ordinance that never applied to
20 CITY ATTORNEY MATTHEW JOHNSON: So, if 20 itinthefirst place.
21 there's no other questions, then at thistime, 21 It'sas simple asthat. But it seems
22 you'd go -- 22 liketotry to explainitishard. So, I'm going
23 CHAIRMAN NEIL MORROW: No. We can go 23 totry acouple of different ways. And
24 with the Applicant. Thank you. 24 hopefully, something makes sense. It's Section 3
25 JM LASKEY: Thank you. ThisisJm 25 of the ordinance, which the Director relies on to
Page 7 Page 9
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1 support her position is not written as a grace
2 period that would be applicable to the few
3 existing applicationsin the pipeline at thetime
4 the ordinance was adopted. It's rather written
5 asatimeframe, within which the continuum of the
6 application process must take place under the new
7 ordinance. It says, for developments subject to
8 design review approval after the last pre-app
9 design review meeting, you have 180 daysto
10 submit for design review, or your pre-app design
11 review expires. If the pre-app didn't invest
12 something, what would expire? This actually
13 ratifies the tie between the pre-app design
14 review in the development permitting process.
15 The pre-app is an integral part of the process,
16 particularly when it'sarequired part of the
17 process, asit iswith our development project.
18 Stated another way, on one hand, the pre-app
19 doesn't invest any right. And on the other hand,
20 staff acknowledges that under the new ordinance,
21 the pre-app design review process does vest the
22 development right for 180 days.
23 Under the original ordinance, there was
24 no time limit on the pre-app design review
25 vesting. That didn't mean that we didn't vest.
Page 10

1 Council, including changes to vesting language.

2 There was afocus on vesting at that meeting

3 because the original ordinance that was brought

4 before you said that pre-application design

5 review applications deemed complete after the

6 effective date of the ordinance that did not have

7 asubsequent design review application deemed

8 complete, were subject to the provisions

9 contained herein. Under that language, vesting
10 would happen at design review, not pre-app design
11 review. That would have excluded our project
12 from having any chance of being under the old
13 ordinance.
14 Despite that fact -- so, you guys
15 recommended -- | cited case law at that meeting.
16 And same, similar case law to what | cited in my
17 apped letter. And you guys deliberated about
18 vesting. And you all recommended that, as this
19 would only impact a few number of applications,
20 and probably only ours, that vesting, in -- the
21 vesting language in the ordinance should be
22 revised to say that pre-app design review
23 applications, it would be -- that vesting would
24 occur when pre-app design review applications
25 were deemed complete, that you then recommended

Page 12

1 It just meansthat the vesting didn't expire

2 prior to the design review application, which we

3 submitted 197 days after the P& Z vote to move the

4 development to design review. We're not talking

5 ahuge timeframe here. We'retalking a

6 technicality.

7 So, what is a pre-app design review

8 application? Chapter 17.96 sets out design

9 review requirements for certain development
10 projects. For our development project,
11 17.96.10.1, pre-app design review is the required
12 step, first required step in the design review
13 process that requires completion of the exact
14 sameform asdesign review. An Applicant can't
15 process with design review until the P& Z vote to
16 alow them to move forward with the process. As
17 such, pre-app design review and design review are
18 part and parcel of the same permit application
19 process.
20 In fact, we discussed thisissue at
21 length before you while you were reviewing the
22 ordinance. Although, | have to say | was cut off
23 at three minutes. But you guys discussed in it
24 in your August 2022 meeting when you reviewed and
25 recommended the interim ordinance to the City
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1 that | go to City Council with that language.

2 Despite your recommendation, that's not

3 thelanguage that staff proposed to City Council

4 in the next draft of the ordinance. The

5 ordinance went to City Council on your

6 recommendation. But the proposed language then

7 said that design review applications that had

8 been reviewed by the Planning and Zoning

9 Commission at least one meeting would be subject
10 under -- to the new ordinance.
11 So, they didn't move it back to deemed
12 complete on the application. But they said you
13 had to have at |east one meeting before P& Z.
14 That language survived for two meetings at the
15 City Council level. And there was back and forth
16 between Matt and me. And we cameto every single
17 meeting on thisissue. And ultimately, at the
18 second meeting before City Council approved it,
19 they listened to -- Matt called in from his car -
20 - because | watched it last week. And after
21 reviewing the case law | provided to him, he
22 recommended changing the language to vesting to
23 saying that the ordinance would apply to a pre-
24 application, design review application deemed
25 complete for vesting purposes. And | think |
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1 said that backwards.
2 So, the ordinance would apply only to
3 applications deemed complete for vesting purposes
4 after the new ordinance cameinto place. So, if
5 it was deemed for vesting purposes before the new
6 ordinance came into place, the new ordinance
7 wouldn't apply. He, at that point, they removed
8 the phrase, and review by P& Z at one review
9 meeting, from the draft. And that wasthe
10 language that ultimately was adopted.
11 So, that's the language we're working
12 with. It saysif we were deemed complete for
13 vesting purposes after the new ordinance, the new
14 ordinance would apply. If we were deemed for
15 vesting purposes before the new ordinance, the
16 new ordinance wouldn't apply. And we were deemed
17 complete before the new ordinance.
18 Thus, once our required pre-application
19 design review application was deemed complete, we
20 were good, and Ordinance 1234 didn't apply to our
21 development project at all. We were not just
22 grandfathered for 180 days.
23 That's the crux of the legal argument.
24 And that's the argument that | think if you don't

25 agree with, we'll ultimately prevail on, aswe
Page 14

1 was good for 180 days. The Director said we were
2 vested.
3 The Director saysthat delaysin
4 getting responses from City vendors aren't her
5 fault. They'renot her fault. But -- and |
6 don't want to get into a back and forth on this,
7 but | think | need to make arecord because |
8 don't know how you guys are going to make a
9 determination today.
10 So, we provided atimeline of delays
11 prepared by Thielsen Architects, which | think
12 rebuts any contention that the Applicant team
13 wasn't diligent in pursuing the City's designated
14 vendors, Clear Creek Disposal and MH Companies,
15 both of whom have contractual relationships with
16 the City. Clear Creek isthe City's franchisee
17 for waste disposal, and you need to work with
18 them. MH Companies, lighting design people, you
19 need to work with them.
20 Based on the foregoing and the written
21 materials submitted and on the record of this
22 development, we hope that it will head down the
23 rabbit hole of the Bracken decision, and rather
24 respectfully request that you exercise your
25 authority to reverse the administrative
Page 16

1 move, if we have to move up the chain on this.

2 Attheend of the day, all my clients are looking

3 for hereisto betreated by the City with

4 honesty, integrity and fairly under the law.

5 The Director says that the pre-app

6 design review and the design review aren't

7 linked. Under 17.96 of the City Code, they

8 clearly are. And under the language that was

9 adopted in Section 3 of 1234, ratifies the fact
10 that they werelinked. The Director sayswe
11 should have asked about the meaning of Section 3.
12 But why would need to? Because under the law, we
13 proceeded under the prior ordinance, where
14 therefore, the new ordinance didn't apply to our
15 development project.
16 On top of that, | would say also, we
17 werein alot of communication with staff and
18 with legal counsel. And nobody suggested that
19 that's how this ordinance would ever be attempted
20 to be applied. The Director reiterated the
21 position that this project was vested in her
22 staff report and pre-application design review,
23 and on the record in her description of this
24 project to your commission during the pre-
25 application meeting. The Director didn't say it
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determination and proceed with design review. We
think thisisthe fair approach to this project.
I'm happy to answer any questions you have.
David and Robert can answer any questions you
have if you have any technical questions aswell.
Thank you.
CHAIRMAN NEIL MORROW: Thank you.
Questions? Or would you guys like to moveto --
no questions. No questions, Susan?
COMMISSIONER SUSAN PASSOVOY: | would
like to wait until all the presentations have
been made.
CHAIRMAN NEIL MORROW: Okay. Well do
that, and then welll give Applicant achanceto
rebut. Thank you. Okay.
16 PLANNING DIRECTOR MORGAN LANDERS:
17 Great. Thank you, everyone. So, in keeping with
18 Mr. Laskey's approach, | will befairly brief.
19 Because| don't think that there'salot moreto
20 add from acolor perspective on what's in your
21 packet and what's been already noted.
22 A couple of things | would like to
23 disclosetoday. | did have abrief conversation
24 with Commissioner Moczygemba and also Commission
25 Carter. They had both called me ahead of this
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1 meeting just to ask a couple of questions.
2 Brenda's conversation, a question to me
3 was getting some recollection on what kind of
4 occurred between the P& Z meeting and the City
5 Council meeting. And so basically, what | kind
6 of recalled to her was that you all, in your
7 discussions at the P& Z meeting, made that
8 recommendation, as Mr. Laskey notes. The piece
9 that Mr. Laskey does not note to you all is that
10 you made that recommendation that you should
11 grandfather projectsin provided they had a
12 timeframe.
13 So, there was a pretty extensive
14 discussion during that P& Z meeting, that said,
15 hey, yes, we want to grandfather, but we don't
16 haveto grandfather in pre-apps and have them sit
17 for two to three years, and still be able to come
18 in with those future projects. So, | think
19 that'salittle hit of the piece of discussion
20 that isleft out on that. So, | just wanted to
21 makethat note. So, | kind of reiterated that to
22 Commissioner Moczygemba.
23 And then Tim had called me asking for
24 clarification on the process. So, he said, you
25 know, depending on what we decide tonight, what

Page 18

1 Y ou know, the intent of thisreally was
2 to make sure that we gave those pre-applications
3 that were in process time to move through under
4 our previous ordinances. Therewasalot of
5 discussion about fairness, and that you al
6 wanted to make sure that those projects who had
7 vested alot of time and money, that they can
8 move through the process and still get to kind of
9 thefinal design review stage without having to
10 redesign their projects.
11 In that discussion between P& Z and
12 going to City Council, that was when we
13 introduced the 180-day clause. So, when we were
14 then revising Section 1 of the language, you
15 know, we said fine, pre-app for vesting purposes,
16 because we had Section 3 aswell. And | think we
17 mentioned in kind of the response letter that
18 pre-application and final design review are all
19 separate applications, separate processes, with
20 separate fees.
21 | think, to the last piece of this, you
22 know, | agree that we don't need to get into the
23 back and forth of, you know, delays and things
24 likethat. A couple of things to note on that

25 front, as Mr. Laskey mentioned, yes, MH Companies
Page 20

isthe next step for them. And | clarified for
him that if you uphold the Director
determination, they could appeal that to City
Council. If you remand it, then they can move
forward with design review. So, | wanted to put
those two items on the record.
| appreciate Mr. Laskey's request that
he be treated with honesty, fairness, and
integrity. | think that that iswhat our
department does on a daily basis with everyone.
And when we approach determinations
from an administrator standpoint, we do so with
two thingsin mind. Oneiswhat istheintent of
14 what we're trying to achieve, and are we being
15 consistent in that determination? We all know
16 our Zoning Code. It's part of the reason why
17 we're launching into an update of the entire
18 thing because it's not aways straightforward.
19 Right?
20 Myself, as the director, has the
21 ability to make determinations when things maybe
22 aren't as clear asthey were intended, or how to
23 apply those ordinances and codes moving forward.
24 So, wedo try and do that. And that'swhat |
25 kind of put in my response memo to you all.
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and Clear Creek are franchisee companies and
designated entities. But those franchisee
agreements do not actually include turnaround
time targets or requirements. So, we as staff
have no control over that. And we aso have no
control over when the Applicant actually submits
that information and those requests to those
entities.

So, with that, | will leaveit up to
10 questions. Happy to answer any questions you may
11 have.

© 00N UL WDN PR

12 CHAIRMAN NEIL MORROW: Questionsfor
13 staff? Spencer? Brenda? Susan?
14 COMMISSIONER SUSAN PASSOVOY: As

15 before, I'd like to wait until all the

16 presentations have been made.

17 CHAIRMAN NEIL MORROW: 1 think that's
18 it. Wewill get a-- as Matt said, if we ask

19 questions after the rebuttal, then we have to go

20 through the process again essentially. So,

21 everyone has presented once now. Correct? So,

22 thiswould be the timeif you had something.

23 COMMISSIONER SUSAN PASSOVOY: Okay.
24 CHAIRMAN NEIL MORROW: And I'm not
25 sure. Whileyou're figuring this out, Susan, I'm

Page 21
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1 not sure how much -- maybe thisis more for

2 discussion after this. But we will have a

3 deliberation period after this. So, maybe that's
4 more for that.

5 COMMISSIONER SUSAN PASSOVQY: | do have
6 some questions.
7 CHAIRMAN NEIL MORROW: We'e ready for
8 you.
9 COMMISSIONER SUSAN PASSOVOY: Okay.
10 Okay.
11 Okay. Honey, could you --
12 MAN 1: (Indiscernible) keep going.
13 COMMISSIONER SUSAN PASSOVOY: | told

14 you | could while -- unless I'm talking. I'm

15 sorry. We have alittle background noise | need
16 to eliminate.

17 With respect -- thisisfor the

18 Planning Department, for Morgan. With respect to
19 the delays caused by the utilities or the

20 franchisees, could an Applicant submit -- in

21 order -- let's say they're saying, look, we're up

22 againgt this deadline, we don't want to be

23 delayed beyond the deadline. Can we submit our
24 final review application, so that we are within

25 the parameters of the deadline, subject to things
Page 22

1 project vested, or their application, or -- |
2 mean, these terms have been, as you point out in
3 your materias, alittle interchangeable. And
4 that's unfortunate but it's human. Y ou know, not
5 everyonein this process has the same training
6 that you do, or that | do.
7 Would -- are you asserting a vesting of
8 aright to build as your clients have designed
9 it? Or doesthe vesting only refer to the
10 ability to fileafinal design review
11 application? Am | being clear, or do | need to
12 rephraseit?
13 JM LASKEY: No, I think | understand
14 your question. What we're asking for isto
15 proceed with the process. We believe we're
16 vested to proceed through the design review
17 process based on our pre-application design
18 review application being deemed complete prior to
19 the ordinance.
20 The design review processis one
21 section of the code. And that's the section of
22 code where are looking to get our title and
23 permit.
24 COMMISSIONER SUSAN PASSOVOY: Okay.

25 And you've used the terminology that the -- that
Page 24

1 that are beyond either one of our controls, which
2 isresponses from the waste management company
3 and the lighting company. Where would we be if
4 that would have been done?
5 PLANNING DIRECTOR MORGAN LANDERS: So,
6 there are instances where we do provide for
7 deferred submittals of some of thoseitems. As
8 Mr. Laskey I'm sure knows, the will-serve letters
9 from the utility companies are not an itemized
10 submittal item in our design review checklist.
11 And we do sometimes get requests to say, hey,
12 we're ready to submit but we're waiting on this
13 thing. Canwedo that? You know, can we submit
14 thisin afuture point and time? We evaluate
15 those on acase-by-case basis. Ultimately, the
16 Director has the discretion to make a decision on
17 whether we can accept deferred application
18 submittalsor not. In thisinstance, that
19 request for submittal without those items was
20 never made to staff.
21 COMMISSIONER SUSAN PASSOVOY: Right.
22 Okay. Second question isfor Jim Laskey. | just
23 want some clarification on your interpretation of
24 theterm vesting. Generally, the term -- are you

25 asserting, isyour client asserting that their
Page 23

it's, 17 dayslateis not material. Do you have
an opinion as to what could be material? | mean
JM LASKEY: Weéll, our position
primarily is that the 180 days didn't apply. So,
I'm just saying if you're going to apply 180
days, and you look at the delays particularly
caused by Clear Creek, where we were working for,
if 1 look -- wait asec. | want to get the right
number.
COMMISSIONER SUSAN PASSOVOY: Wadll,
it'sokay. It doesn't haveto be exact. It's--
I'mjust --
JM LASKEY: Yeah, it took us 47 days
to get aresponse from Clear Creek. And that was
in response to a specific request from the
Planning Director, that we have that addressed in
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18 our planning -- or our design review application.

19 COMMISSIONER SUSAN PASSOVOY: Okay.
20 JM LASKEY: So, | mean, what is agood

21 -- what would be reasonable and what wouldn't be

22 reasonable? Obviously, people can --

23 COMMISSIONER SUSAN PASSOVOY: Can
24 differ, yeah.

25 JM LASKEY: -- differ asto what that

Page 25
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would be, | guess. 17 daysin my perspective on
this, given the fact that | would say the
application of this provision is questionable at
best, seems, if you then just weigh the
imbalance, the equities on this thing, you could
-- 17 days shouldn't be balance it in favor of
not reviewing the application.
COMMISSIONER SUSAN PASSOVOY: Okay.
JM LASKEY: You still havethe
opportunity to review the application under the
design review guidelines.
COMMISSIONER SUSAN PASSOVOQY: Do you
agree or disagree with Morgan Lander's statement
that you're -- neither you nor your Applicant
15 requested the ability to submit the application
16 pending response from the -- from Clear Creek,
17 just as afactual matter?
18 JM LASKEY: Asafactual matter, we
19 didn't ask.
20 COMMISSIONER SUSAN PASSOVOY: Okay.
21 Yeah, | don't mean to put you in adifficult or
22 awkward position. I'm not trying to position
23 you. I'mjust trying to get some clarification.
24 Also, you, there are a couple of
25 assertions in your materialsthat | wonder if

© 00N UL WDN PR

T
A WN RO

Page 26

1 planning to do. But we were certainly aware of
2 it. Andyou were aware of the project that was
3 inthewings.

4 The second question was -- what was
5 your second question again?
6 COMMISSIONER SUSAN PASSOVOY: Wéll,

7 there -- my second question was -- in other words
8 that you stick by your characterization of the
9 adoption, of adowntown core ordinance was aimed
10 solely -- and | think the words you used, with
11 the, to prevent this project.
12 And my next question was that you are
13 asserting that the staff deliberately delayed the
14 work on the application. 1'm wondering do you
15 stick by that assertion?
16 JM LASKEY: Wédll, | think what | said
17 isit doesn't take a conspiracy theorist to put
18 two and two together. | don't know if there was
19 adelay or not. | don't know why it took that
20 long for Clear Creek to respond, for usto get a
21 letter that -- | just don't know why. So, |
22 think it isinteresting that it took that long.
23 And again, | think if you balance the
24 equities, | think the appropriate thing isto
25 move this project forward through your process,
Page 28

1 you're -- if you really mean them, and if so,

2 what isthe basis for the assertions?

3 Oneisthat the ordinance, the 1234 was

4 adopted with your client's application in mind.

5 And the second oneis that the 180 days was

6 solely for your client's benefit. I'm just --

7 1I'm not sure where those statements come from.

8 But I'm curious as to why you think they are

9 appropriate assertions in your materials.
10 JM LASKEY: So, | think -- and without
11 going back to my letters -- I'm not exactly sure
12 | stated it. But certainly, asthis, as
13 Ordinance 1234 was being adopted, was going
14 through the Planning and Zoning and City Council
15 review process, our project was at the forefront
16 because we were racing to get our pre-app design
17 review in and accepted. We had gottenitin and
18 not accepted once. We were at every single
19 meeting. Therewas not alot of public comment
20 at those meetings, as you might recall. But |
21 was at the one P& Z meeting you guys had, and then
22 thetwo City Council meetings.
23 So, we were certainly in the
24 background. I'm not saying necessarily that this
25 ordinance was adopted solely to stop what we were
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1 so you can apply the criteriayou have rather
2 than come up with some technicality that may or
3 may not be legal to knock it off the tracks.
4 COMMISSIONER SUSAN PASSOVOY: Okay.
5 Thank you. Those were my questions.
6 COMMISSIONER SPENCER CORDOVANO: Jim,
7 Mr. Laskey, if | can get clear on a couple of
8 things. You'retalking about the adoption of
9 1234 at the beginning of the interim ordinance,
10 or the codification of 1249?
11 JM LASKEY: The adoption of 1234.
12 COMMISSIONER SPENCER CORDOVANO: Okay.
13 JM LASKEY: Well, | think to be clear,
14
15 project vested prior to 1234, and prior to

we're talking about our project, our development

16 anything after that. Because it gets confusing.

17 | understand.

18 COMMISSIONER SPENCER CORDOVANO: So,
19 your application was complete prior to the

20 adoption of 1234, which would negate the 180-day

21 clause?

22 JM LASKEY: Exactly. If -- the 180-

23 day clause wouldn't apply to our application

24 because our application vested before that

25 ordinance was adopted.
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1 COMMISSIONER SPENCER CORDOVANO: And

2 the definition of vesting, in the City's opinion,

3 prior to 1234, in regards to pre-app versus the

4 design review, was updated with 1234, or the

5 same?

6 PLANNING DIRECTOR MORGAN LANDERS: The
7 question of vesting from -- as adefined term,

8 does not change. So, vesting, the way that the

9 City looks at it, is always when an application

is deemed complete.

1 PLANNING DIRECTOR MORGAN LANDERS:

2 That's correct. They were both deemed complete

3 prior to the adoption of Ordinance 1234. And

4 those applications, both of those were aso

5 required to have pre-applications. Those pre-

6 applications were not voluntary, similar to

7 Sawtooth Serenade. So, all three projects were

8 being treated the same.

9 VICE-CHAIRPERSON BRENDA MOCZY GEMBA
10 Question for staff, without trying to get into

11 COMMISSIONER SPENCER CORDOVANO: And 11 deliberation here. So, when | listened back to
12 your application, or the City's application, 12 the August 11th meeting or whatever, whenever it
13 Clear Creek being contacted, was after the 13 was, of P&Z reviewing and hearing the proposed
14 adoption of 1234? 14 Interim Ordinance 1234, there was significant
15 JM LASKEY: Yeah. So, our pre- 15 discussion about the inclusion of, well,
16 application design review application was deemed 16 grandfathering in pre-app or not. And there was
17 complete. The City adopted Ordinance 1234. We 17 direct mention made of applying atimeline.
18 came after the City adopted Ordinance 1234. We 18 So, there was obviously the
19 came and had a meeting before you guys. You guys 19 conversation and theintent. But then what we
20 voted at that meeting to recommend that we can 20 have at the other end is the adopted language of
21 proceed with design review. That iswhen we then 21 1234. And so, at what point -- and it doesn't
22 put together a design review application, which 22 seem like some of the verbiage of 1234 quite
23 ultimately was submitted 197 days after that 23 captured in the way that the discussion was
24 meeting. 24 headed.
25 COMMISSIONER SPENCER CORDOVANO: 25 So, at what point are we really arguing
Page 30 Page 32
1 Including contacting Clear Creek, which we feel 1 over, or are we deciding between intent versus |
2 like was delayed? 2 guessthe legality of the language of how that
3 JM LASKEY: They'rein the middle of 3 waswritten. Y ou know, can we say, well, it was
4 that, yeah. 4 written like this. But what we meant was?
5 COMMISSIONER SPENCER CORDOVANO: 5 PLANNING DIRECTOR MORGAN LANDERS: That
6 Question for staff. Have other projectsinquired 6 would probably be a better question directed at
7 about this 180-day timeline? 7 Matt. What | can say isjust from afactua
8 PLANNING DIRECTOR MORGAN LANDERS: Yes, 8 matter, there was the P& Z discussion. And then
9 at thetime of the adoption of Interim Ordinance 9 Mr. Laskey does account the subsequent events
10 1234, we had three projects that were all in the 10 accurately.
11 pre-application stage. So, it wasthis project, 11 So, there was arevision made by staff
12 of Sawtooth Serenade, it was the Perry Buildings 12 ahead of the City Council meeting. That first
13 Project, and it was Fourth and Main. 13 version of the ordinance included kind of two
14 And s, both of those projects were 14 backstops, Section 3, and that additional
15 aso referenced during the Planning and Zoning 15 language in Section 1. That language in Section
16 Commission's discussion around how to treat 16 1 thenwaskind of reverted back to what was
17 vesting of projects and pre-apps. Both of those 17 eventually adopted through that discussion

18 applicationsinquired to staff, following

19 adoption of 1234, on whether that provision of

20 Section 3 applied. And staff responded to both

21 of those applicationsthat it did. And they

22 proceeded to submit those applications within

23 that 180 days.

24 COMMISSIONER SPENCER CORDOVANO: And

25 those projects were also not subject to the 1234?
Page 31

18 process. But on the -- kind of how you make your

19 determination, I'll ook to Matt to kind of guide

20 you al on how to do that.

21 CITY ATTORNEY MATTHEW JOHNSON: So,
22 Commissioners, | mean, initialy, you start with

23 alook at the plain language. And then secondly,

24 because thisis coming up on appeal for you,

25 you're being asked this question about the intent
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1 So, you have afair amount of discussion hereto
2 apply how you intend it and how you understand it
3 tothe situation, while trying to stay, you know,
4 within the letter of what's on the inlay.
5 JM LASKEY: May | address thisissue?
6 Thank you. So, | think we were all at this
7 meeting. And we all were a part of the
8 discussion. And | think Susan Frick was the one
9 who brought up the -- | listened to this just
10 thisweek to -- the guardrails that we needed to,
11 so that applications didn't stay active forever.
12 | would submit that's not what's
13 written into the ordinance. What's written into
14 the ordinance isthat pre-application vests a
15 project at pre-application, and that project
16 vestsfor 180 days through that pre-application
17 design review from the last meeting at P& Z. And
18 if you don't thereafter file adesign review
19 application, you have to start over.
20 | think the way it's written actually
21 supports our position, that we were vested at
22 designreview, at pre-app design review. I'm

1 jumpin?
2 CHAIRMAN NEIL MORROW: No, go ahead.
3 Timwill go after you.
4 COMMISSIONER SUSAN PASSOVOY: Okay.
5 I'll appear in person here. | -- this becomes
6 very circular if anybody's noticed, which of
7 course makes usall dizzy. But | guessthe
8 question that | have for the City Attorney, and
9 for Mr. Laskey isif Ordinance 1234 does not
10 apply to an approved pre-application, pre-design
11 review application that was completed, deemed
12 complete prior to the adoption of 1234, what is
13 the point of a grandfather or a grace period, or
14 whatever you choose to call it?
15 It either is vesting for some infinite
16 future application, or it's subject to the
17 ordinance. And so, | would like to hear from
18 those two gentlemen how -- whether I'm chasing my
19 tail or how they would answer that argument.
20 CITY ATTORNEY MATTHEW JOHNSON: Canl
21 gofirst? Let mejust clarify something for you,
22 Susan. So, because I'm serving as the process

23 sorry. 23 attorney for this, not arguing aside. So, |
24 And the new ordinance limited the 24 think you would want to go to Morgan if you want
25 timeframe by which pre-application design review, | 25 kind of the City perspective on that. But |
Page 34 Page 36
1 the term for which pre-application design review 1 think probably Jim can address the question as
2 vested a project, kept aproject aive. 2 well asanything else. So --
3 And the discussion about -- there was 3 COMMISSIONER SUSAN PASSOVOY: Okay.
4 discussion about whether we would grandfather our 4 Thank you, Matt.
5 projects. Our projects were different that those 5 JM LASKEY: So, Jm Laskey again for

6 other two -- our project was different from the
7 other two projects, because at your meeting, we
8 had not yet been deemed compl ete for pre-app
9 design review, whereas the other ones had.
10 So, we were in adifferent boat. And
11 that'swhy | said we were sort of the one that
12 was hanging out there, and the one where -- |
13 think it was even suggested like maybe you say,
14 okay, our application fits. And we're not going
15 tolet anybody else. But what was recommended to
16 City Council was not what you guys suggested to
17 P&Z. And| listened to the City Council tapes as
18 well. And| did asearch of those transcripts.
19 And they never once discussed Section 3.
20 So, it's going to be hard to say the
21 City Council -- what the City Council's intent
22 was with that.
23 COMMISSIONER SUSAN PASSOVOY: | have
24 another question if I'm -- if it'smy turn again.
25 Or shall | -- isthere someone el se that wants to
Page 35

6 therecord. So, the reason for what language was
7 becauseit was stated that you had design review
8 applications that were dangling for years, and
9 you didn't want them to do that. So, going
10 forward, right now, an Applicant puts -- does
11 their pre-app design review after their last
12 meeting, when they get recommended to go forward.
13 They have 180 days, or they have to start over.
14 So, that's a prospective ordinance.
15 It'snot aretroactive ordinance. And it was
16 addressed to address a problem that people had
17 where people were dangling in pre-app for along
18 time.

19 COMMISSIONER SUSAN PASSOVOY: Thank
20 you.
21 CHAIRMAN NEIL MORROW: Susan, do you

22 have other questions?
23 COMMISSIONER SUSAN PASSOVOY: Nope.
24 That was the question generated by the prior

25 discussion.
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1 CHAIRMAN NEIL MORROW: Okay. Thank
2 you. Tim?
3 COMMISSIONER TIM CARTER: | just havea
4 question for Mr. Laskey. And I'm waiting -- I'm
5 sorry. Mr. Laskey -- or Jim, can you define --
6 it seems, this-- it seemsto hinge alittle bit
7 on whether the project was vested or not vested.
8 Can you define your understanding of vested? |
9 know Susan asked you that. But can you -- what's
10 your definition? How do you understand vesting?
11 What does it mean to you?
12 JM LASKEY: Vesting means that once
13 you submit an application that is complete, it
14 will be reviewed under an ordinance that'sin
15 effect at thetime, was complete. So, if you
16 listened to the Director's perspective, you're
17 going to say thisis aseries of applications.
18 So, the pre-application and the design review
19 application are separate. We only were vested
20 for pre-app, not for design review.
21 What I'm saying isthat's al part of
22 the same section, that pre-app isarequired
23 condition precedent to design review, and that
24 those legally are the same application, the same
25 application process, they're the same section of

1 inyour deliberation. | would just note that if
2 you ask aquestion to staff --

3 CHAIRMAN NEIL MORROW: Then it reopens,
4 right.
5 CITY ATTORNEY MATTHEW JOHNSON: -- and

6 Mr. Laskey would like a chance to respond, that
7 you give him that opportunity. So, I'm sure
8 helll raise his hand.
9 CHAIRMAN NEIL MORROW: Okay.
10 COMMISSIONER TIM CARTER: | got another
11 question for Mr. Laskey.
12 CHAIRMAN NEIL MORROW: Sure.
13 COMMISSIONER TIM CARTER: Let's see,
14 Jim, inyour, appea Section D, you bring up a
15 concept called estoppel. Can you explain what
16 that is?
17 JM LASKEY: Yeah. It'sestoppel,isa
18 --it'salegal principle that basically saysif
19 you say something and then somebody relieson it,
20 you can't then change your position to their
21 detriment. And that's an argument of what
22 happened here.
23 We went through the design review, the
24 pre-app design review process. During that

25 process, I've cited in my letter several areas
Page 40
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1 thecode. It'sjust you go from oneto two to
2 three.
3 COMMISSIONER TIM CARTER: Thank you.

4 CHAIRMAN NEIL MORROW: Anything else?
5 All right. Since there's no public comment here,
6 after we're done with this we can move to
7 deliberation -- or not -- go ahead, Matt.
8 CITY ATTORNEY MATTHEW JOHNSON: So,
9 you'll want to allow Mr. Laskey to do afinal
10 rebuttal of anything else he may want
11 (indiscernible).
12 CHAIRMAN NEIL MORROW: Okay. Beforewe
13 discussthis. And then --
14 CITY ATTORNEY MATTHEW JOHNSON: Before
15 deliberation.
16 CHAIRMAN NEIL MORROW: -- oncewe go
17 into deliberation, what happens after that if
18 there are things that Morgan or --
19 CITY ATTORNEY MATTHEW JOHNSON: If you
20 have a particular question that's helpful for you
21 --
22 CHAIRMAN NEIL MORROW: Morelikeif we
23 say something --
24 CITY ATTORNEY MATTHEW JOHNSON: Y eah,
25 you can direct questions to staff or Mr. Laskey
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1 where we were told, where you were told, we were
2 told that our project -- and project was the word

3 that was used -- was vested under the prior

4 ordinance. 1234 did not apply. So, what our

5 argument isisthat you can't say that and then

6 change your position to then adversely impact our

7 position.
8 COMMISSIONER TIM CARTER: Thanks.
9 PLANNING DIRECTOR MORGAN LANDERS: |

10 (indiscernible) comment to that.

11 CHAIRMAN NEIL MORROW: Please.

12 PLANNING DIRECTOR MORGAN LANDERS: So,
13 just, and because Mr. Laskey will have a chance

14 to kind of rebut anything else, one of the things

15 that | didn't addressin the determination letter

16 becausel didn't feel like it was necessary to go

17 kind of line by line. All of the references that

18 Mr. Laskey put in his appeal letter were all

19 references from completeness letters or staff

20 reports or things like that, things that were

21 discussed in that pre-application meeting. They

22 wereall related directly to the development

23 standardsin Ordinance 1234, not process.

24
25 went through and we said, hey, you know, yes,

And that was when, you know, when we
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1 we're not evaluating this based on the

2 requirements of 1234. That wasin relation to

3 the development standards. | think he also put

4 in his appeal letter an attachment that was kind

5 of staff'sreview of interim ordinance

6 compliance.

7 Asyou all recall, we were doing that

8 for every project through the process. That's

9 kind of just an informational piece. And all of
10 theitemslisted in that review were also al
11 just development standards. There was never a
12 question about process because the application
13 wasdready in the process. So, just a point of
14 clarification there.
15 CHAIRMAN NEIL MORROW: Thank you.
16 Anything elsefor staff or the Applicant?
17
18 isan executive session an option for this
19 meeting at thistime, or any further point in
20 this meeting?
21
22 dthough you all get to serve asjudges for this
23 one, one of the drawbacksisyou really don't
24 have that like going back to chambers discussion
25 part. So, particularly with anything with

CITY ATTORNEY MATTHEW JOHNSON:

COMMISSIONER SPENCER CORDOVANO: Matt

So,
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1 180-day clause after vesting?
2 PLANNING DIRECTOR MORGAN LANDERS:
3 That's correct.

4 COMMISSIONER SPENCER CORDOVANO: Thank
5 you.
6 CHAIRMAN NEIL MORROW: All right.

7 Thank you so much.
8 COMMISSIONER SUSAN PASSOVOY: Wait. |
9 have one more question.
10 CHAIRMAN NEIL MORROW: Okay.
11 COMMISSIONER SUSAN PASSOVOY: Okay. |
12 forgot. Thiswas puzzling me. In terms of
13 Section 3 of Ordinance 1234, why does it refer to
14 the mountain overlay district?
15 PLANNING DIRECTOR MORGAN LANDERS: So,
16 thereason that staff included that as a separate
17 callout is because the mountain overlay standards
18 arein adifferent mountain overlay section of
19 the Municipal Code. So, if we just referenced
20 17.96, it wouldn't cover the mountain overlay
21 provisionsaswell.
22 COMMISSIONER SUSAN PASSOVOY: Okay.
23 So, the 180 calendar days does not apply just to
24 pre-application material or in the mountain

25 overlay district? It appliesto all pre-
Page 44

1 respect to the merits. If there'saquestion

2 about sort of legal liability we need to get

3 into, that could be appropriate. But note, that
4 would be avery constrained part of the

5 discussion.

6 So, particularly anything on the merits
7 or the bigger pat, | encourage do that in

8 deliberation.

9 COMMISSIONER SPENCER CORDOVANO:
10 Thanks.
11 CHAIRMAN NEIL MORROW: Thank you.

12 right, if there's nothing else, we can go to

13 deliberation.

14 JM LASKEY: Can | respond to Morgan's
15 last comment?

16 CHAIRMAN NEIL MORROW: Oh, sure.
17 JM LASKEY: So, | just want to point

18 out that -- say we were vested under the prior

19 ordinance for the purposes of going through the

20 design criteria, we were vested under the prior

21 ordinance, not just for design criteria, but the

22 prior ordinance is what applied.

23 CHAIRMAN NEIL MORROW: Thank you.
24
25 Morgan, prior to adoption of 1234, there was no

All

COMMISSIONER SPENCER CORDOVANO: And
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1 application decisions?
2 PLANNING DIRECTOR MORGAN LANDERS:
3 That's correct.
4 COMMISSIONER SUSAN PASSOVOY: Okay.
5 Thank you.
6 COMMISSIONER SPENCER CORDOVANO: You
7 weregoing to say?
8 JM LASKEY: Sure, just asafollow up
9 rebuttal to that, that further proves my point,
10 that the addition of three was not just to
11 grandfather a dangling application. The addition
12 of Section 3 was to move the process forward for
13 prospective applications.
14 CHAIRMAN NEIL MORROW: Thank you.
15 Good? Okay. We can move into deliberation.
16 CITY ATTORNEY MATTHEW JOHNSON: | just
17 want to make sure. Jim, did you get a chanceto
18 complete your rebuttal ?
19 JM LASKEY: | think you can move on.
20 | think everybody's point is clearly stated.
21 CHAIRMAN NEIL MORROW: Okay. Anyone
22 chomping at the bit to start the first time, now
23 that you're an elected official, you can, changes
24 the --

25 VICE-CHAIRPERSON BRENDA MOCZY GEMBA
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1 I'll go ahead and start. Thisisdefinitely a
2 tricky one. And for good reason that it's being
3 questioned. So, | appreciate the Applicant and
4 staff for going through the process here.
5 And as | stated before in my question,
6 | think in relistening to the meeting we had
7 regarding 1234, it was clear out of fairness that
8 we wanted to include this grandfathering
9 provision for pre-apps that came through before
10 1234 wasput in place.
11 And then it was also discussed. |
12 think Susan had brought it up. But | think we
13 weredl in agreement that -- | think there was a
14 concern by staff and by us that there would be
15 thisglut of applications, which | did not
16 believe to be true because of the requirements
17 necessary to get in place, but that there would
18 bethisglut of applicationsjust trying to get
19 this pre-application deemed complete, and then
20 they'd sit for, you know, along period of time,
21 until they were ready to proceed.
22 Y ou know, they -- so, | think it was
23 clear in the discussion how we wanted Ordinance
24 1234 to bewritten. But | think | have some
25 sympathy towards the Applicant team that the way
Page 46

1 have been here through a bunch of these pre-apps
2 that were, it wasn't mandatory, it was mandatory.
3 It'sahotel, so you haveto doit. Y ou know,
4 therewasalot. But we never really looked at
5 it. It was more of a charette. Pre-app was
6 alwayskind of itsown, comein, let's give you
7 our ideas. We don't want you to spend acrap
8 load of money and bring this to design review,
9 and have ustell you, you know, it's horrible or
10 it doesn't work.
11 So, | -- for years, we've always looked
12 atit. We'velooked at materialsin pre-app that
13 never happened. We looked at things that never
14 happened. In my opinion, it's always been its
15 own thing. It's always been a charetteto give
16 adviceonthings. It didn't ever have any real
17 power toit,inaway. You know what | mean? It
18 was, we saw it with -- | can hame 50 projects
19 that we saw it with, where they camein, and we
20 said, okay, this doesn't fit, or this doesn't --
21 and then they came back with almost a completely
22 different project. There was no vesting of their
23 project in pre-app. It was a design charette for
24 usto give them ideas, so they didn't show up
25 with an elephant, and have us go we don't want
Page 48

that that was captured between Section 1 and
Section 3 just completely misses the mark of that
particular conversation and how it was worded.
And so, you know, there was arguments
being made by both sides about, okay, isa pre-
application design review actually avestment, |
guess, of this process, or not? So, again,
that's just arguing terms versus what the intent
was.
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But then the most important part to me
is Section 1, clearly isthe applicability of the
entirety of this 1234. So, | think | would agree
with the Applicant, that the application of 1234
and pieces and parts is not necessarily
appropriate. | think it'san all or nothing
thing. Either we're under 1234, or we're under
the 17.96. So, those are my thoughts.
CHAIRMAN NEIL MORROW: Spencer, Tim,
Susan? All right, with nothing --
COMMISSIONER SUSAN PASSOVOY: I'mtill
cogitating here.
CHAIRMAN NEIL MORROW: Okay. I'vegot
23 acouple. So, and | don't know -- Matt, some of
24 thisis based on me being here for along time.
25 And you know, we've always -- a couple of guys
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1 the elephant.
2 So, | don't know how that fits. But
3 I've always looked at it as something different,
4 and as achance for us to talk with devel opers
5 and designers and architects about what fits and
6 what welike, and not as a part of avested --
7 onceyou wereinto pre-app -- | mean, | can't
8 tell you how many camein and we never saw again,
9 or how many we saw that were completely
10 different, or how many we -- you know, it never
11 was-- for along time there were people who said
12 we don't need pre-app. Y ou know, it's voluntary.
13 Youdon't haveto comein. They were like, why
14 do we haveto comein to do this, we're going to
15 bring our project in.
16 So, I've always been under the
17 impression that it was its own thing, and that it
18 was more of a curtesy to developers and
19 designers, so they didn't bring in something that
20 wasn't, that was completely off the mark. And
21 we've seen that before. And we've had things
22 that weren't pre-app that that happened.
23 So, I'm not sure how that -- that's
24 aways been in my head, that pre-app is, it's
25 just acharette. It doesn't vest anything.
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1 Vesting happens at design review. And our saying
2 takeit from here to design review, it'sa--
3 design review isatotally different thing than
4 pre-app design review. It'samuch different
5 animal. And you can see that through any number
6 of projects that have gone to one or two pre-apps
7 but have gone to three or four design reviews,
8 because we don't, it'stoo intense. And it goes
9 amuch longer period of time.
10 So, that'sjust, in my opinion, the way
11 I've alwayslooked at it. So, just because
12 they're linked doesn't mean they're vested, or
13 they're grandfathered. Again, these may belegal
14 determinations that I'm not making. But that,
15 for six and a haf, seven years, we've looked at
16 pre-app as achanceto talk to designers, so they
17 didn't bring in something terrible.
18 Yeah, | don't, | mean, | have abunch
19 of stuff. Butinasense, | could also say, you
20 know, as much asthey can say the City changed
21 therulesonthem, it looksto melike there's
22 three or four chances here for them to have made
23 attemptsto get adeferred application. You
24 know, say we want to do this, but we want to do

25 it without these two because these guys aren't
Page 50

1 doesn't apply to us. But if it does, it'sonly a
2 technicality. These guys get paid alot of money
3 to belawyers, to know what's going on. Y ou drop
4 the ball, it's not always someone else's fault.
5 You know, walk over to -- drive over to Clear
6 Creek and say, it'staken 47 daysto get a
7 response, and our multi-million-dollar project is
8 hanging on the balance. But you know, that's
9 obviously too much.
10 I'm with Susan. | think that even the
11 assertion that staff did anything hanky, as far
12 asthisproject goes, it was the last project
13 through. They were busting their assto get it
14 inso it would get in under the -- under the
15 wire. I'm not sure we were even sureit did get
16 inunder thewireinitially. 1 don't think any
17 of thiswas done specifically because it was
18 their project. | just think they were the last
19 ones. And they were the ones rushing to try and
20 get it done. The other two projects had beenin
21 the process, and had gone through that, and had
22 followed therules.
23 So, I'm not, | don't believe anything
24 vestsin pre-app. And | don't believethat it's
25 the City'sfault to follow your timelines and
Page 52

1 cooperating. That'saprocess. That happens.
2 It'snot the City's responsibility. And if you
3 drop the ball and don't ask for it, that's -- I'm
4 not sure that can be put back on, hey, the City
5 didn't doit. You know, the City didn't answer
6 our phone calls, so we did whatever we wanted.
7 Youknow, it'snot a-- | just, that one doesn't
8 work for me.
9 It'sjust as easy to argue that they
10 dropped the ball. They didn't apply for it when
11 they knew. They didn't come and look to see if
12 Section 3 applied like the other people did.
13 They just assumed. And that's, in my opinion,
14 that's as much them dropping the ball on their
15 job asit being inappropriate.
16 I'm not, I'm alittle confused. Either
17 the 180 days doesn't apply, or it does apply, and
18 they missed it.
19 So, once again, you know, we have
20 projectsthat makeit. Thereisarule. So, if
21 it doesn't apply, then it doesn't apply. And if
22 it does apply, then they missed it. And it's
23 over. Youcancal it atechnicality. But
24 that'swhat it said. That'swhat it's there for.

25 So, you know, you want to make that argument. It
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1 know what thetimelines and therulesare. It's
2 why lawyers get paid, you know, hundreds and
3 hundreds of dollars an hour.
4 Y ou know, our recommendations to City
5 Council, when we said we wanted some kind of 180
6 days or something, they're recommendations.
7 That's, City Council can change that language
8 with staff. That's not our -- they're not
9 required to take our wording and place it
10 directly into the code. So, you know, again, |
11 think we recommended -- in IPN, | think if you
12 listen to that, the idea was we didn't want
13 projectstwo years, three years, 12 years sitting
14 around and then coming back, oh, we're good,
15 we're vested with pre-app because we did this two
16 years ago.
17 So, | think that was the intent, at
18 least in my opinion, of that whole discussion.
19 And | think how it turned out in the ordinance,
20 you know, it wasn't up to usto say specifically
21 thisisit, City Council hasto adopt it. So,
22 how it turned out is how it turned out. And
23 again, you're doing a project. When therules
24 are changing, you have to stay on the ball.
25 o, that's my opinion. Anyone else?
Page 53
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1 COMMISSIONER TIM CARTER: Susan, | can
2 go. Areyou ready?

3 COMMISSIONER SUSAN PASSOVOY: Okay.
4 1I'll go. Whoops, what happened to me? Oh, there

5 | am.
6

7

Once again, it's-- thisisavery

difficult -- and both from a process point of

8 view and from alegal and analysis point of view

9 when we get down to very tiny items, which have
10 impact on people and on the City.
11 The question of vesting, and what that
12 means, in my experience, comes up in a number of
13 circumstances. Thereis nothing that vests
14 forever, evenif you have met -- if you're doing
15 adevelopment project, and a development -- a
16 developer has met the vesting requirements of
17 law, in terms of expending funds and doing
18 material, physical work on their project, that
19 developer does not get to sit around forever and
20 not do anything and then show up much later with
21 the development right to proceed. Everything has
22 anend date, a parenthesisaround it. And I'm
23 looking at thisin the same way.
24 If | really look at the language of

25 Section 1, it saysthat anything that has vested
Page 54

1 So, that's my -- that's my thinking.
2 Anditisavery chalenging analysis and avery
3 challenging problem to have to parse.
4 CHAIRMAN NEIL MORROW: Thank you. Tim?
5 COMMISSIONER TIM CARTER: So, my
6 recollection of the intent of the language in
7 Section 3 isconsistent with what we've heard.
8 And you know, in that intent, our intent was to
9 avoid a situation where a project was given an
10 approval before the ordinance and then had an
11 indefinite amount of time to come before usin
12 the next step when a different ordinance wasin
13 place.
14 So, my recollection isthere as an
15 attempt to find that. But you know, I'm
16 certainly sympathetic to the Applicant here. You
17 know, thereis a question of, you know, if you're
18 -- if it's deemed that we're not, that the
19 Applicant isn't subject to Interim Ordinance
20 1234, but then they are subject to a part of
21 Interim Ordinance 34, that seemsto meto bea
22 conflict.
23 And so, I'm certainly sympathetic to
24 the argument -- the Applicant's argument there.

25 It seems like the, you know, the decision of
Page 56

1 issubject to this ordinance. And the vesting,
2 interms of vesting, a pre-application only means
3 that you don't have to go through the pre-
4 application process. Y ou have vested that pre-
5 application. But it's not vested for all
6 purposes. It'sonly vested for the totality of
7 the pre-application process. And sinceoneis
8 required to go to take the next step, in terms of
9 filing acomplete application, | think | am
10 sympathetic to the staff's conclusion that this
11 ordinanceis clear, that you know -- we
12 acknowledge that it can be a-- what's the word?
13 It canimpose a, you know, a hardship on an
14 Applicant to have gone that far and not have a
15 leg up doing the next step. And if you don't do
16 what's required to meet that next step within six
17 months, then you're subject to the new law.
18 So, | am coming down on the side of the
19 saff'sconclusionin this. Butitisavery,
20 very, as Brenda said, avery tricky situation.
21 Andit'sdifficult to parse your way through
22 these various words that have |oaded meanings.
23 Oh, excuse me. That's my husband's
24 phone and I'll turn it off. So, sorry about

25 that.
Page 55

D

1 whether or not the Applicant is subject to
2 Section 3 of 1234 to our intent, you know, isa-
3 - ultimately comes down to some legal principles,
4 you know, whether or not, you know, it's vested
5 or it'snot vested, other complex, sort of legal
6 principlesthat, you know, | don't -- I'm not a
7 trained attorney. | don't want to make that -- |
8 fedl like | don't want to make that
9 determination. | want to give the Applicant the
10 opportunity to make this argument in front of
11 somebody who is more, you know, a body that's
12 more trained into whether or not thisis a, you
13 know, that has standing.
14 So, | mean, that also createskind of a
15 complex situation, because what that means, in
16 order to do that, we would need to sort of reject
17 the application, so that it gets a chance to move
18 up and be argued in front of someone with more
19 training, which doesn't -- I'm not sure if that's
20 helpful or not to the Applicant. But | don't
21 feel like | can say because | know -- | mean, |
22 have arecollection of what the intent was.
23 And| -- so, | do feel like we're
24 acting consistent to the intent by rejecting the
25 appeal, and simultaneously giving the Applicant
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1 an opportunity, because thereis -- | do see that
2 there -- it does seem like there's an argument to
3 bemade. To let that argument continue, you
4 know, there's an opportunity for the Applicant to
5 make that argument in front of abody that can
6 parsethe sort of legal -- you know, there are
7 some fine legal issues here that have standing or
8 precedent or whatever the right term isthat --
9 this decision ought to be made under those
10 principles.
11 So, my intent isto -- my instinct is
12 to passthis aong to some of those folks.
13 Because | see both sides of this. | think
14 there's good standing for the Applicant's
15 argument. But | also fedl like the staff may
16 have done correct, staff made the correct
17 interpretation based on the intent of the
18 language.
19 But -- so, that's my suggestion is that
20 we-- but | would vote to deny the appeal so that
21 it can go to -- (indiscernible) which is a bit of
22 (indiscernible).
23 CHAIRMAN NEIL MORROW: Wéll, actually,
24 to allow it, you're saying, because none of us

25 redlly even know what vesting is. And |
Page 58

1 with what I, or we recommended. It does seem

2 weird now to look at it under this guise.

3 And I'm trying to think through how it

4 al affects each other. And you know me, as

5 aways, just telling it as| seeit. | think

6 it'spotentially a moot point either way. | feel

7 like-- | feel like the proposed project doesn't

8 meet the development standards to qualify for an

9 (indiscernible) exceedance in Ketchum and has no
10 placein Ketchum. And | feel like the amount of
11 public feedback that I've gotten after that
12 meeting was some of the most robust of all my
13 time on the Commission, which is the most limited
14 of anybody here. Well, actually, never mind.
15 Sorry, Susan. But obviously all of her
16 experience trumps my --

17 COMMISSIONER SUSAN PASSOVOY: You're
18 excused.
19 COMMISSIONER SPENCER CORDOVANQO: --in

20 the business at hand.

21 But | just feel like regardless of this
22 thing, | fedl like it has a hard time of getting
23 through council as qualifying for an

24 (indiscernible) exceedance either way. And

25 that's not what's up for deliberation here today.
Page 60

1 guaranteein the new code, we'll have amuch
2 better this vest here, this vest there, whatever
3 itis. But because of that, you're more
4 comfortable allowing experts on how to parse that
5 term out do it than have us make that decision.
6 COMMISSIONER TIM CARTER: Yesh.
7 CHAIRMAN NEIL MORROW: Okay. That's
8 very reasonable. Spencer? Any --
9 COMMISSIONER SPENCER CORDOVANQ: | fee
10 likel can -- my intent when we were working
11 through 1234 was to take projects that werein
12 the application state that did not meet the
13 minimum densities and minimum number of units,
14 and allow them to proceed with their program, not
15 under therestrictions of 1234, or the
16 restrictions of 1249.
17 However, the intent was clear for me,
18 that the process updates, which this 180-day
19 clauseis part of, and the process updates to
20 less materials needing to be provided for pre-
21 application, were to affect those projectsin the
22 pipeline.
23 Mr. Laskey brings up agood point, that
24 | do see the conflict that pathway at thistime.

25 However, | believe staff's decision wasin line
Page 59

1 But I'm just trying to provide my
2 classic perspective to the Applicant without
3 beading the bushes, is that that's how | feel
4 about the whole global perspective of this thing.
5 And I'm having a hard time today to
6 decide which way to go because if we approve or
7 deny and reverse and modify, where does this all
8 goto? And | would like to exercise some
9 fairnessto the Applicant. We don't want anybody
10 to feel that way when they come through a
11 process. And | aso want to be able to support
12 staff when they did what 1/we recommended. So,
13 it'satough onefor me. And | just wanted to go
14 last today. (Indiscernible) nothing to do with
15 anything.
16 CHAIRMAN NEIL MORROW: It's good to end
17 on atough one.
18 COMMISSIONER SPENCER CORDOVANO:
19 (Indiscernible).
20 COMMISSIONER SUSAN PASSOVOY: Wéll, you
21 don't have to be last, Spencer, because | want to
22 walk through something. Each of your comments
23 has clarified some things for me. The question
24 of -- as| asked Mr. Laskey at the beginning,

25 what he thought vested. And asl -- as|
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1 interpret this, based upon my 35 years of the

2 practice of law in thisfield, what's vested is

3 the pre-application design review, or the -- and
4 the world application, where doesiit fit in this
5 sentence? But anyway --

6 COMMISSIONER SPENCER CORDOVANO: Pre-
7 app design review.
8 COMMISSIONER SUSAN PASSOVOQY: The pre-

9 app design review vested. That isall that
10 vested. And Ordinance 1234 said that if -- that
11 you don't have to go back and start all over
12 again with pre-app if you vested prior to the
13 adoption date of this ordinance. However, you
14 don't get to go forward unless you get the next
15 step accomplished within 180 days. And this
16 Applicant did not get the next step accomplished
17 within 180 days.
18 Therefore, as sympathetic as | might be
19 with someone who deals with the complexities of
20 any city department, and al of the work, you
21 know, the workload that everybody has, and the
22 delaysthat occur, you know, we -- | really
23 understand that, and I'm very, very sympathetic
24 tothe Applicant. But 180 days means 180 days.

1 himup. Okay?

2 COMMISSIONER SPENCER CORDOVANO: Hold
3 on, Susan. | have aquestion for you. And I'll

4 wait until you get back.

5 CHAIRMAN NEIL MORROW: Anyone€lse,
6 while we're waiting?
7 VICE CHAIRMAN BRENDA MOCZYGEMBA: Well,

8 | guess I'll follow up to that in the interim

9 here, isthat if that's -- if Susan's definition
10 or understanding of vesting is that, you know,
11 it'sonly pre-application vested and then you do
12 design review, and you're vested -- you know, the
13 other part of this Section 1 is building permit.
14 So, to me, if that's the take, then there's
15 probably several projects that were approved
16 under design review that were preparing their
17
18
19
20 comment about why the Applicant did not ask for
21 deferred submittals, isthat if you simply did
22 not know that you're up against atimeline,
23 whether -- you know, again we can argue why,
24 whether or not the question was asked. But of

plans. And now, they should also be subject to
1234, because they were not vested under that.
But then in response, Neil, to your

25 And if you -- if you have that in mind 25 course, they didn't ask for a deferred submittal
Page 62 Page 64
1 and you understand it, then you get things done 1 or moretimeif they didn't know that they were
2 intime, or to the extent they can't -- that 2 missing thistimeline.
3 delays are due to reasons without -- beyond your 3 CHAIRMAN NEIL MORROW: Spencer, go
4 control, you make allowance for that with your 4 ahead.
5 final design review application. 5 COMMISSIONER SPENCER CORDOVANO: Susan,
6 I don't, | just, | think the ordinance 6 areyou dtill around?
7 if you -- 7 COMMISSIONER SUSAN PASSOVOY: Yes, | am
8 COMMISSIONER SPENCER CORDOVANO: Susan, 8 here.
9 can| -- take your time here. 9 COMMISSIONER SPENCER CORDOVANO: By the
10 COMMISSIONER SUSAN PASSOVOY: Sorry. 10 way, we could barely hear the dog. So --
11 That'smy bodyguard. | just -- so, let me just 11 COMMISSIONER SUSAN PASSOVOY': Oh, okay.
12 closethat sentence and then turn it over. 12 I'm sorry.
13 And that being said, to make the 13 COMMISSIONER SPENCER CORDOVANQO: -- we
14 assumption that vesting means you're vested for 14 can hear you loud and clear -- or the bodyguard,
15 the next step under the old ordinance, that's an 15 asyoucal it.
16 assumption. And that's -- could be a costly 16 COMMISSIONER SUSAN PASSOVOY: Thank
17 assumption. And you better get verification of 17 you.
18 that before you proceed. 18 COMMISSIONER SPENCER CORDOVANO: What
19 So, | do support -- | think the City 19 my question was for you, or to deliberate with
20 was generousin giving people six months. And 20 you, based on your comments there was -- let me
21 I'mnot sureif | had been on the City Council | 21 find my wordsagain. How do | putit? You
22 would have voted for that long a period of time. 22 basically said that even though they weren't
23 But | understand it. It's what was adopted. But 23 subject to the items of the -- the program items,
24 thereisadefinitive -- Henry, enough. 24 that they should have been aware of the timeline
25 Sorry. I'll stop thereso | can shut 25 updates.
Page 63 Page 65
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1 COMMISSIONER SUSAN PASSOVOY: I'm
2 saying that -- I'm agreeing with Neil, in that
3 it'sacomplicated process. But there'salot --
4 there'sobviously alot at stake, or the
5 Applicant would not be going through this
6 process. And | just think you -- | can't, it's
7 not my job to blame anybody for anything in this
8 process.
9 It's our job, or my job to look at this
10 and see whether or not the interpretations of
11 some, of the ordinance and the process were
12 objective and fair and evenly applied. And |
13 can't -- and | have to go with the decision of
14 the Planning Director, because | don't find that
15 those standards were violated.
16 COMMISSIONER SPENCER CORDOVANO: Thank
17 you. I'm still super stuck on thisone. | want

1 direction tonight. I'll prep, draft awritten
2 decision for you that will come back within those
3 30 days. And then the administrative the appeal
4 timeline for that to go up to Council, | believe,
5 is 10 days.
6 PLANNING DIRECTOR MORGAN LANDERS: |
7 can double check.
8 CITY ATTORNEY MATT JOHNSON: Yeah, I'm
9 pulling it up right now.

COMMISSIONER SPENCER CORDOVANO: Make
sure we got all of our timelines set with
everyonein the room.

CHAIRMAN NEIL MORROW: But it does? It
goes back to Council, and --

COMMISSIONER SPENCER CORDOVANQO: It's
15 days. That'swhat | thought it was. So, they
have 30 days to bring that back through for

14
15
16
17

18 to be sympathetic to the Applicant. | also think 18 findings of fact. And then the Applicant will
19 staff performed as directed. And there was other 19 have 15 days to appedl that to Council, at which
20 projectsthat met asimilar timeline of when they 20 the same conversation will happen. And if we
21 submitted, when they went through pre-app, and 21 weretoreverse --
22 how adoption of 1234 affected their timeline, and 22 CITY ATTORNEY MATT JOHNSON: So, a
23 didn't affect their program. 23 dtraight reversal would then either reverse the -
24 I'm having atough time because | do 24 - essentially flip the decision of the Director.
25 feel for the Applicant team. | understand where 25 The Director actually has the opportunity, if
Page 66 Page 68
1 you're coming from 100 percent. But | also think 1 they would like, to also appeal up to the City
2 staff acted as weintended, and it does sound 2 Council, under the same timeline (indiscernible).
3 tricky right now upon further look in the mirror. 3 So, if the Planning Director opted to appeal,
4 So, maybe we could roll through some scenarios 4 it'd go up to Council. If Planning Director
5 here of, you know, | would like to -- so, if we 5 opted not to appedl, it'd be areversal of that
6 affirm staff's decision, then what? 6 decision. That'd essentially be a direction back
7 CHAIRMAN NEIL MORROW: Goes back to -- 7 to Planning to, for whatever reason you say to
8 Matt, go ahead. 8 accept the application and processiit.
9 CITY ATTORNEY MATT JOHNSON: Sure. So, 9 COMMISSIONER SPENCER CORDOVANO: Move

10 if you affirm the decision, then at that point,

11 it would be up to the Applicant, the Appellant

12 whether they'd like to take the next

13 administrative appeal step, which would be

14 appealing that decision up to the City Council.

15 City Council would essentially conduct

16 the same process you've conducted here today,

17 cometo asimilar decision. Depending upon the

18 outcome there, then that would trigger afinal

19 decision at the City level, which would open the

20 door if the party wanted to take it to court.

21 COMMISSIONER SPENCER CORDOVANO: And
22 they have 30 daysto appeal that?

23 CITY ATTORNEY MATT JOHNSON: The
24 Planning and Zoning Commission has 30 days to do,

25 issue the written decision. So, you'll give
Page 67

10 forward with --

11 CITY ATTORNEY MATT JOHNSON: Under pre-
12 ordinance.

13 COMMISSIONER SPENCER CORDOVANO: And
14 move forward with design review for the

15 Applicant.

16 CITY ATTORNEY MATT JOHNSON: Correct.

17 COMMISSIONER SPENCER CORDOVANO: If the
18 Director did not appeal. And then our third

19 option isto remand.

20 CITY ATTORNEY MATT JOHNSON: So, yeah,
21 you have modify as an option, and you have remand

22 asanother option. Remand -- and really, either

23 of those, | think is sort of a splitting the

24 baby, where you'd be giving some kind of

25 direction on a part of this, perhapsif you
Page 69
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1 wanted to kick it back to the Director for some 1 | think they should have that opportunity to do
2 further evaluation. 2 that.
3 Those are alittle morerare. So, I'm 3 CHAIRMAN NEIL MORROW: All right.
4 happy to help you sort through those if that's 4 Weéll, I'll take amation if someone would like to
5 thedirection you're wanting to take it. But 5 make one.
6 affirm and reversal are obviously the simplest 6
7 choices. 7
8 COMMISSIONER SPENCER CORDOVANO: That 8
9 gives me further direction. Thank you. 9
10 CHAIRMAN NEIL MORROW: Anything else? 10
11 No other deliberation? All right. I'm opentoa 11
12 motion. I'm open to more discussion. I'm with 12
13 Susan. I'm upholding this Director's decision. 13
14 COMMISSIONER SUSAN PASSOVOY: Yeah, | 14
15 don't see any reason to remand it for further 15
16 consideration. | think thisisreally athumbs 16
17 up or athumbs down type of decision. And -- 17
18 CHAIRMAN NEIL MORROW: And moveit up 18
19 thelist. 19
20 COMMISSIONER SUSAN PASSOVOY: Moveit |20
21 up the ladder. 21
22 COMMISSIONER TIM CARTER: That'smy 22
23 ingtinct aswell. Yeah. So, affirm the 23
24 Director's decision, yes. 24
25 CHAIRMAN NEIL MORROW: Okay. That's-- 25
Page 70 Page 72
1 VICE CHAIRMAN BRENDA MOCZYGEMBA: And 1 CERTIFICATION
2 my opinion would be to reverse. As Spencer was 2
3 saying, you know, | completely agree with the way 3 I, Sonya L edanski Hyde, certify that the
4 that Morgan upheld kind of the interpretation and 4 foregoing transcript is atrue and accurate
5 our prior discussions. 5 record of the proceedings.
6 But | think the languageisalittle 6
7 bit too far off for any layperson to kind of come 7
8 in and understand that that would, that 1234 8 |
9 would be applicable to their project. And | 9 JW// ‘7&’/"‘4’4 ’u%%f
10 mean, that's what happens. That'sthe last 10
11 coupleyears. You know, the language of our 11 Veritext Legal Solutions
12 code, including this project, tests the language 12 330 Old Country Road
13 of things that you just don't foresee. And | get 13 Suite 300
14 it. Butwe, | think the language has to be 14 Mineola, NY 11501
15 closer to be able to support that interpretation. 15
16 COMMISSIONER SPENCER CORDOVANO: Which 16 Date: December 27, 2023
17 was one of the clearly stated goals of staff and 17
18 the Commission and Council of going down this 18
19 pathway. 19
20 CHAIRMAN NEIL MORROW: Right. 20
21 COMMISSIONER TIM CARTER: Yeah, | mean, 21
22 | seethe staff's decision, consistent with the 22
23 intent of the language. But | certainly see that 23
24 there's an opportunity for the Applicant to 24
25 contest that on legal grounds. And you know, and 25
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Idaho Rules of Civil
Procedure

Rule
30

(e) Review by the Witness; Changes.

(1) Unless waived by the deponent and the
parties, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which (A)
to review the transcript or recording; and
(B) if there are changes in form or
substance, to sign a statement listing the
changes and the reasons for making them. (2)
Changes indicated in the Officer’s
Certificate. The officer must note 1in
the certificate prescribed by Rule 30
(f) (1) whether a review was reqgquested
and, 1if so, must attach any changes the
deponent makes during the 30-day period.
(3) Witness Failure to Sign. (A) In
General, If the deposition is not signed
by the witness within the 30-day period,
the officer must sign it and state on
the record the fact of the waiver of

signature, or of the illness or absence




of the witness or the fact of the
refusal to sign the deposition together
with any reason given for not signing.
(B) Use of Unsigned Deposition. The

deposition may be used as if it were
signed, unless pursuant to Rule 32
(d) (4) the court determines that the
reasons given for the refusal to sign
require rejection of the deposition in

whole or in part.
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OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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CHAI RMAN NEI L MORROW  Our new business
s review and make a determ nation of
adm ni strative appeal for the processing of final
design review application for the Sawtooth
Serenade Devel opment, | ocated at 260 North 1st
Avenue.

CITY ATTORNEY MATTHEW JOHNSON:
Comm ssioner, it's Matt Johnson, City Attorney.
|'m going to go into a little detail because
we' ve got a couple of these adm nistrative
appeals comng up. And | know it's not something
that we've had come before you a | ot. The code

provi des for certain decisions to be at the

council level, certain decisions to be at the P&Z
comm ssion |l evel, and certain decisions to be at
t he department Director |level. And included

within that is an adm nistrative appeal process,
which all ows those decisions that may be
del egated to a "l ower body" to be appealed up to,
with the Council being the ultimate arbiter of
anyt hi ng.

What we have today is a decision or
determ nation that was made at the Director
| evel, that in this case the Applicant is

di sputing that interpretation, that
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determ nation, and has adm nistratively appeal ed
t hat determ nation to you. So, you are in the
position or being in a quasi-judicial role, in
fact a particularly quasi-judicial role. You can
put on your robes and your fancy white wigs for
this one. You're essentially acting as judges in
| ooking at the issues raised by the Applicant,
who is the Appellant, versus the response from
t he Planning Director, and applying your
determ nation, and judging that, how to
i nterpret, how code applies in this situation.

So, that's kind of the basics of
process. Your decision is in turn appeal able up
to City Council, by either the Applicant or the
Pl anning Director, if they were to so choose,
after you make your decision today.

So, you've received briefs fromthe
party. Typically, what we do in these
adm ni strative appeals is | work with the counsel
for the parties who are involved, and work on a
schedul e. Thankfully, in this case, M. Laskey
and his client were kind enough to help keep us
on schedul e by coordinating. That's why you
didn't see the scheduling notice for this in

advance. But that was approved. They were aware
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of the date and are fully prepared to argue
t oday.

We have the briefing schedul e, where
both sides submtted briefs or memos to you to
ki nd of outline. And that always follows a
pattern of the Appellant files a brief, a
response fromthe other party or the Planning
Department, as that may be, and then a final
rebuttal brief from the Appell ant.

And then we hold the hearing, which is
oral arguments from those same individuals, with
the same order. So, it'll be M. Laskey on
behal f of the Appellant, will have his chance to
make argument, raise issues for you, then the
response from the Planning Director, and then
ultimately a rebuttal from the Appellant, M.
Laskey. You've got a fair amount of discussion
to ask questions, as you see fit during that
process or at the end, as you go into your
del i berations and apply how you feel.

| did provide you kind of a process
memo t hat provides more detail on this. The
bi ggest thing I want to really focus your
attention on, because it often becomes an

I mportant question in these adm nistrative
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appeals is fromthe |l egal side what we call the
standard of review. And that's essentially, are
you reviewing is just based on the information
that's already occurred, or are you allowed to
bring in new information? And so, on that
process memo from me, you'll see that

hi ghlighted. And | pulled the section directly
fromCity Code on that. So, you're considering
the determ nation in this case to the

adm ni strator. And you're not to consider any
new facts or evidence at this point. So, you're

just | ooking at what was in place at the time.

don't think this will be much of an issue in this

particul ar case.
After you've considered that, after

you've done your deliberation, you can either

affirmthe determ nation of the Director, you can

reverse it, or you can modify reverse it, or
remand it back to the Director with direction to

apply in a certain way.

That decision is formalized in writing.

We do have to issue that written decision within
30 days of whatever your direction is at the
meeting tonight.

So, any questions on process?
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COMM SSI ONER TI M CARTER: Can you just
review, Matt, our options on the decisions there?
It sounds |ike there are four options.

CITY ATTORNEY MATTHEW JOHNSON: Yeah,
so, you've got affirm So, essentially, if you
agree with the determ nation. Reverse, find an
| ssue, you could reverse it, say the opposite.
You could modify, in part, if there's some issue.
Or you can remand. That is to say, Director, we
want you to re-evaluate this determ nation based
upon certain inputs, direction, if you didn't
want to do it yourself. So, that would be a
remand.

COMM SSI ONER TI M CARTER: Thank you.

VI CE- CHAI RPERSON BRENDA MOCZYGEMBA:
Matt, real quick. |s there a good time -- if we
have questions, when is the best time to ask
t hose or not?

CITY ATTORNEY MATTHEW JOHNSON: Yeah,
|"d say definitely, | would encourage you to | et
t hem ki nd of get through the argument first. And
then maybe depending on your question, either --
but then the one thing | would be careful of with
guestions from your side is we do want to be

careful that the Appellant, who is also the
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Applicant in this case, get a final chance to

ki nd of give the final rebuttal. So, if you were
to ask a question, for instance to the Planning
Director, after all of the parts of the argunment
are already done, that would encourage, at | east
give M. Laskey a chance to perhaps respond to

t hat answer if there's some issues.

COMM SSI ONER SPENCER CORDOVANQO: Thi s
m ght be for Morgan. But what's the difference
in price for the Applicant, for an appeal to P&Z,
and an appeal to Council? |Is there any
di fference in there?

PLANNI NG DI RECTOR MORGAN LANDERS: Our
fee schedul e does not differentiate. So, it's
the same flat fee, just an appeal fee. And right
now, with our current fee schedule, it's 5,000.

COMM SSI ONER SPENCER CORDOVANO: Thank
you.

PLANNI NG DI RECTOR MORGAN LANDERS: Yep

CITY ATTORNEY MATTHEW JOHNSON: So, if
there's no other questions, then at this time,
you'd go --

CHAI RMAN NEI L MORROW No. We can go
with the Applicant. Thank you.

JI'M LASKEY: Thank you. This is Jim
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Laskey. "' m here on behalf of Scott and Julie
Lynch, Jah Bernier and Beth McCaw, and the
Di strustful Ernest Revocable Trust, who are the
Applicants for the Sawtooth Serenade Devel opment
Project, | ocated at 260 1st Avenue. Al so, Dave
Thi el sen and Robert Conner from Thiel sen
Architects are here, who have designed the
devel opment project.

| think the written materials are
actually pretty good at setting forth the two
perspectives in this issue. So, I'lIl try to keep
my statements relatively brief.

We contend that our devel opment, vested
under the prior ordinance because we have a
conpl eteness letter fromstaff, saying that it
did, because we were told by staff repeatedly,
just as you were told during your design review
meeting -- that it was, and because it's
consistent with the |law that we raised in all the
meeti ngs | eading up to the adoption of Ordi nance
1234 and the vesting of it.

The Director contends the devel opnent
I's not vested because pre-app does not vest
anyt hi ng. But now that the Ordinance 1234 is in,

has been adopted, it somehow gave us a 180-day
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grace period within which to submt our design
revi ew application. I n which case, we nust have
been vested, which is sort of the rub here.

The Director's contention on its face
woul d require the retroactive application of the
new ordi nance to our devel opment, which viol ates
| daho | aw. Cunni ngham v. Twin Falls, 125 Idaho

776, expands on the South Fork Coalition case

t hat was referenced in our paper, in our letter,
and as well as the cases that | referenced before
P&Z and City Council, when we were tal king about

vesting. And it basically says that post filing
changes to and -- of an ordinance do not affect
the filing, regardl ess of whether they benefit or
adversely inpact an Appellant's rights.

So, you can't say that an ordi nance did
not i mpact an Appellant's rights and now it does
I mpact them by applying the 180-day grace period
included in that ordinance that never applied to
It in the first place.

It's as sinmple as that. But it seens
like to try to explain it is hard. So, |'m going
to try a couple of different ways. And
hopefully, something makes sense. It's Section 3

of the ordinance, which the Director relies on to
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support her position is not written as a grace
peri od that would be applicable to the few

exi sting applications in the pipeline at the tinme
t he ordi nance was adopted. It's rather written
as a timeframe, within which the conti nuum of the
application process must take place under the new
ordi nance. It says, for developments subject to
design review approval after the |last pre-app
design review meeting, you have 180 days to
submt for design review, or your pre-app design
revi ew expires. If the pre-app didn't invest
somet hi ng, what would expire? This actually
ratifies the tie between the pre-app design
review in the devel opment permtting process.

The pre-app is an integral part of the process,

particularly when it's a required part of the
process, as it is with our devel opment project.
St ated anot her way, on one hand, the pre-app
doesn't invest any right. And on the other hand,
staff acknowl edges that under the new ordi nance,
the pre-app design review process does vest the
devel opment right for 180 days.

Under the original ordinance, there was

no time limt on the pre-app design review

vesting. That didn't mean that we didn't vest.
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It just means that the vesting didn't expire
prior to the design review application, which we
submtted 197 days after the P&Z vote to move the
devel opment to design review. We're not talking
a huge timeframe here. We're talking a
technicality.

So, what is a pre-app design review
application? Chapter 17.96 sets out design
review requirements for certain devel opment
proj ects. For our devel opment project,
17.96.10.1, pre-app design review is the required
step, first required step in the design review
process that requires conmpletion of the exact
same form as design review. An Applicant can't
process with design review until the P& vote to
allow themto nove forward with the process. As
such, pre-app design review and design review are
part and parcel of the same permt application
process.

In fact, we discussed this issue at
| ength before you while you were review ng the
ordi nance. Although, | have to say | was cut off
at three m nutes. But you guys discussed in it
I n your August 2022 meeting when you reviewed and

recommended the interim ordinance to the City
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Council, including changes to vesting | anguage.
There was a focus on vesting at that meeting
because the original ordinance that was brought
bef ore you said that pre-application design

revi ew applications deemed conplete after the
effective date of the ordinance that did not have
a subsequent design review application deemed
compl ete, were subject to the provisions
cont ai ned herein. Under that | anguage, vesting
woul d happen at design review, not pre-app design
review. That would have excluded our project
from having any chance of being under the old

ordi nance.

Despite that fact -- so, you guys
recommended -- | cited case | aw at that meeting.
And same, simlar case law to what | cited in ny
appeal letter. And you guys deliberated about

vesting. And you all recomended that, as this
woul d only impact a few number of applications,
and probably only ours, that vesting, in -- the
vesting | anguage in the ordinance should be
revised to say that pre-app design review
applications, it would be -- that vesting would
occur when pre-app design review applications

were deemed conpl ete, that you then recommended
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that | go to City Council with that |anguage.

Despite your recommendati on, that's not
t he | anguage that staff proposed to City Counci l
in the next draft of the ordinance. The
ordi nance went to City Council on your
recommendati on. But the proposed | anguage then
said that design review applications that had
been reviewed by the Planning and Zoni ng
Comm ssion at | east one meeting would be subject
under -- to the new ordi nance.

So, they didn't move it back to deemed
compl ete on the application. But they said you
had to have at | east one meeting before P&Z.

That | anguage survived for two meetings at the
City Council level. And there was back and forth
bet ween Matt and me. And we came to every single
meeting on this issue. And ultimately, at the
second meeting before City Council approved it,
they listened to -- Matt called in fromhis car -
- because I watched it |ast week. And after
review ng the case law | provided to him he
recommended changing the | anguage to vesting to
saying that the ordinance would apply to a pre-
application, design review application deemed

compl ete for vesting purposes. And | think I
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said that backwards.

So, the ordinance would apply only to
applications deemed conplete for vesting purposes
after the new ordinance came into place. So, if
It was deemed for vesting purposes before the new
ordi nance canme into place, the new ordi nance
woul dn't apply. He, at that point, they removed
the phrase, and review by P& at one review
meeting, fromthe draft. And that was the
| anguage that ultimately was adopted.

So, that's the | anguage we're working
wi th. It says if we were deemed complete for
vesting purposes after the new ordinance, the new
ordi nance woul d apply. If we were deemed for
vesting purposes before the new ordi nance, the
new ordi nance wouldn't apply. And we were deemed
compl ete before the new ordi nance.

Thus, once our required pre-application
design review application was deemed conpl ete, we
wer e good, and Ordi nance 1234 didn't apply to our
devel opment project at all. We were not just
grandf athered for 180 days.

That's the crux of the | egal argument.
And that's the argument that | think if you don't

agree with, we'll ultimately prevail on, as we
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move, if we have to move up the chain on this.

At the end of the day, all my clients are | ooking
for here is to be treated by the City with
honesty, integrity and fairly under the | aw.

The Director says that the pre-app
design review and the design review aren't
| i nked. Under 17.96 of the City Code, they
clearly are. And under the | anguage that was
adopted in Section 3 of 1234, ratifies the fact
that they were linked. The Director says we
shoul d have asked about the meaning of Section 3.
But why would need to? Because under the |aw, we
proceeded under the prior ordinance, where
therefore, the new ordinance didn't apply to our
devel opment project.

On top of that, | would say al so, we
were in a |ot of communication with staff and
with | egal counsel. And nobody suggested that
that's how this ordi nance woul d ever be attenpted
to be applied. The Director reiterated the
position that this project was vested in her
staff report and pre-application design review,
and on the record in her description of this
project to your comm ssion during the pre-

application meeting. The Director didn't say it
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was good for 180 days. The Director said we were
vest ed.

The Director says that delays in
getting responses from City vendors aren't her
faul t. They're not her fault. But -- and |
don't want to get into a back and forth on this,
but | think I need to make a record because |
don't know how you guys are going to make a
determ nation today.

So, we provided a timeline of del ays
prepared by Thielsen Architects, which I think
rebuts any contention that the Applicant team
wasn't diligent in pursuing the City's designated
vendors, Clear Creek Disposal and MH Compani es,
both of whom have contractual relationships with
the City. Clear Creek is the City's franchisee
for waste disposal, and you need to work with
t hem MH Compani es, lighting design people, you
need to work with them

Based on the foregoing and the written
materials submtted and on the record of this
devel opment, we hope that it will head down the
rabbit hole of the Bracken decision, and rather
respectfully request that you exercise your

authority to reverse the adm nistrative
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determ nation and proceed with design review. W
think this is the fair approach to this project.

| " m happy to answer any questions you have.

Davi d and Robert can answer any questions you

have if you have any technical questions as well.

Thank you.

CHAlI RMAN NEI L MORROW Thank you.
Questions? Or would you guys |like to move to --
no gquestions. No gquestions, Susan?

COMM SSI ONER SUSAN PASSOVOY: | woul d
like to wait until all the presentations have
been made.

CHAlI RMAN NEI L MORROW Okay. We' Il do
that, and then we'll give Applicant a chance to

rebut. Thank you. Okay.
PLANNI NG DI RECTOR MORGAN LANDERS:

Great. Thank you, everyone. So, in keeping with
M. Laskey's approach, | will be fairly brief.
Because | don't think that there's a |lot nore to

add from a col or perspective on what's in your
packet and what's been already noted.

A couple of things | would like to
di scl ose today. | did have a brief conversation
with Comm ssioner Moczygemba and al so Comm ssion

Carter. They had both called me ahead of this

Page 17

Veritext Lega Solutions
Caendar-ldaho@veritext.com 208-343-4004




o N o 0o b~ W N P

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

meeting just to ask a couple of questions.

Brenda's conversation, a question to me
was getting some recollection on what kind of
occurred between the P& meeting and the City
Council meeting. And so basically, what | kind
of recalled to her was that you all, in your
di scussions at the P&Z neeting, made that
recommendati on, as M. Laskey notes. The piece
that Mr. Laskey does not note to you all is that
you made that recommendati on that you shoul d
grandf at her projects in provided they had a
timeframe.

So, there was a pretty extensive
di scussi on during that P&Z meeting, that said,
hey, yes, we want to grandfather, but we don't
have to grandfather in pre-apps and have them sit
for two to three years, and still be able to cone
in with those future projects. So, | think
that's a little bit of the piece of discussion
that is |left out on that. So, | just wanted to
make that note. So, | kind of reiterated that to
Comm ssi oner Moczygenba.

And then Tim had called me asking for
clarification on the process. So, he said, you

know, dependi ng on what we decide tonight, what
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Is the next step for them And | clarified for
himthat if you uphold the Director
determ nation, they could appeal that to City
Counci | . | f you remand it, then they can move
forward with design review. So, | wanted to put
those two items on the record.
| appreciate M. Laskey's request that
he be treated with honesty, fairness, and
i ntegrity. | think that that is what our
department does on a daily basis with everyone.
And when we approach determ nations
from an adm ni strator standpoint, we do so with
two things in m nd. One is what is the intent of
what we're trying to achieve, and are we being
consistent in that determ nation? W all know
our Zoni ng Code. It's part of the reason why
we're |launching into an update of the entire

thing because it's not always straightforward.
Ri ght ?

Myself, as the director, has the
ability to make determ nations when things maybe
aren't as clear as they were intended, or how to
apply those ordinances and codes movi ng forward.
So, we do try and do that. And that's what |

ki nd of put in my response menmo to you all.
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You know, the intent of this really was
to make sure that we gave those pre-applications
that were in process time to nove through under
our previous ordinances. There was a | ot of
di scussi on about fairness, and that you al
wanted to make sure that those projects who had
vested a |lot of time and noney, that they can
move t hrough the process and still get to kind of
the final design review stage without having to
redesign their projects.

I n that discussion between P&Z and
going to City Council, that was when we
I ntroduced the 180-day cl ause. So, when we were
then revising Section 1 of the | anguage, you
know, we said fine, pre-app for vesting purposes,
because we had Section 3 as well. And | think we
mentioned in kind of the response letter that
pre-application and final design review are al
separ ate applications, separate processes, with
separate fees.

| think, to the |ast piece of this, you
know, | agree that we don't need to get into the
back and forth of, you know, delays and things
| i ke that. A couple of things to note on that

front, as M. Laskey nmentioned, yes, MH Conmpanies
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and Cl ear Creek are franchi see compani es and
designated entities. But those franchisee
agreements do not actually include turnaround
time targets or requirenments. So, we as staff
have no control over that. And we also have no
control over when the Applicant actually submts

that information and those requests to those

entities.

So, with that, | will leave it up to
guestions. Happy to answer any questions you may
have.

CHAlI RMAN NEI L MORROW Questions for
staff? Spencer? Brenda? Susan?

COMM SSI ONER SUSAN PASSOVOY: As
before, I'd like to wait until all the
presentations have been made.

CHAI RMAN NEI L MORROW | think that's
it. We will get a -- as Matt said, if we ask
guestions after the rebuttal, then we have to go
t hrough the process again essentially. So,
everyone has presented once now. Correct? So,
this would be the time if you had somet hing.

COMM SSI ONER SUSAN PASSOVOY: Okay.

CHAI RMAN NEI'L MORROW  And |'m not

sure. \While you're figuring this out, Susan, |I'm
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not sure how nmuch -- maybe this is nore for
di scussion after this. But we will have a
del i beration period after this. So, maybe that's
more for that.

COMM SSI ONER SUSAN PASSOVOY: | do have
some questions.

CHAI RMAN NEI'L MORROW We're ready for

you.

COMM SSI ONER SUSAN PASSOVOY: Okay.
Okay.

Okay. Honey, could you --

MAN 1: (I'ndi scerni ble) keep going.

COMM SSI ONER SUSAN PASSOVOY: | told
you | could while -- unless |I'mtalKking. " m

sorry. We have a little background noise | need
to elimnate.

Wth respect -- this is for the
Pl anni ng Department, for Morgan. MWth respect to
t he del ays caused by the utilities or the
franchi sees, could an Applicant submt -- in
order -- let's say they're saying, |ook, we're up
agai nst this deadline, we don't want to be
del ayed beyond the deadline. Can we submt our
final review application, so that we are within

the parameters of the deadline, subject to things
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t hat are beyond either one of our controls, which
I s responses fromthe waste management conpany
and the |ighting conmpany. \Where would we be if

t hat woul d have been done?

PLANNI NG DI RECTOR MORGAN LANDERS: So,
there are instances where we do provide for
deferred submttals of some of those items. As
M. Laskey |I'm sure knows, the will-serve letters
fromthe utility conmpanies are not an item zed
submttal itemin our design review checklist.
And we do sonetimes get requests to say, hey,
we're ready to submt but we're waiting on this
t hi ng. Can we do that? You know, can we submt
this in a future point and time? W evaluate
t hose on a case-by-case basis. Utimtely, the
Director has the discretion to make a decision on
whet her we can accept deferred application
subm ttals or not. In this instance, that
request for submttal without those items was
never made to staff.

COMM SSI ONER SUSAN PASSOVOY: Ri ght.
Okay. Second question is for Jim Laskey. | j ust
want some clarification on your interpretation of
the termvesting. Generally, the term-- are you

asserting, is your client asserting that their
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project vested, or their application, or -- |
mean, these terms have been, as you point out in
your materials, a little interchangeable. And
that's unfortunate but it's human. You know, not
everyone in this process has the same training

t hat you do, or that | do.

Wbul d -- are you asserting a vesting of
a right to build as your clients have designed
it? Or does the vesting only refer to the
ability to file a final design review
application? Am | being clear, or do | need to
rephrase it?

JI' M LASKEY: No, | think | understand
your question. What we're asking for is to
proceed with the process. We believe we're
vested to proceed through the design review
process based on our pre-application design
revi ew application being deemed conplete prior to
t he ordi nance.

The design review process is one
section of the code. And that's the section of
code where are | ooking to get our title and
permt.

COMM SSI ONER SUSAN PASSOVOY: Okay.

And you've used the term nology that the -- that
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it's, 17 days late is not material. Do you have
an opinion as to what could be material? | mean

JI M LASKEY: Well, our position
primarily is that the 180 days didn't apply. So,
" m just saying if you're going to apply 180
days, and you |l ook at the delays particul arly
caused by Cl ear Creek, where we were working for,
if I look -- wait a sec. | want to get the right
number .

COMM SSI ONER SUSAN PASSOVOY: Wel |,
It's okay. It doesn't have to be exact. It's --
" mjust --

JI' M LASKEY: Yeah, it took us 47 days
to get a response from Clear Creek. And that was
In response to a specific request fromthe
Pl anning Director, that we have that addressed in
our planning -- or our design review application.

COMM SSI ONER SUSAN PASSOVOY: Okay.

JI M LASKEY: So, | mean, what is a good
-- what would be reasonable and what woul dn't be
reasonabl e? Obviously, people can --

COMM SSI ONER SUSAN PASSOVOY: Can
differ, yeah.

JI M LASKEY: -- differ as to what that
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woul d be, | guess. 17 days in my perspective on
this, given the fact that | would say the
application of this provision is questionable at
best, seenms, if you then just weigh the

I mbal ance, the equities on this thing, you could
-- 17 days shouldn't be balance it in favor of
not reviewi ng the application.

COMMI SSI ONER SUSAN PASSOVOY: Okay.

JI' M LASKEY: You still have the
opportunity to review the application under the
design review guidelines.

COMMI SSI ONER SUSAN PASSOVOY: Do you
agree or disagree with Morgan Lander's statement
that you're -- neither you nor your Applicant
requested the ability to submt the application
pending response fromthe -- from Clear Creek,
just as a factual matter?

JIM LASKEY: As a factual matter, we
di dn't ask.

COMMI SSI ONER SUSAN PASSOVOY: Okay.

Yeah, | don't mean to put you in a difficult or
awkwar d position. l"m not trying to position
you. "m just trying to get some clarification,

Al so, you, there are a coupl e of

assertions in your materials that | wonder if
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you're -- if you really mean them and if so,
what is the basis for the assertions?

One is that the ordinance, the 1234 was
adopted with your client's application in m nd.
And the second one is that the 180 days was
solely for your client's benefit. l'"m just --
| "' m not sure where those statements come from
But I"m curious as to why you think they are

appropriate assertions in your materials.

JI' M LASKEY: So, | think -- and without
goi ng back to my letters -- |I'm not exactly sure
| stated it. But certainly, as this, as

Ordi nance 1234 was being adopted, was going
t hrough the Planning and Zoning and City Counci
revi ew process, our project was at the forefront
because we were racing to get our pre-app design
review in and accepted. We had gotten it in and
not accepted once. We were at every single
meeting. There was not a | ot of public comment
at those neetings, as you m ght recall. But |
was at the one P&Z meeting you guys had, and then
the two City Council meetings.

So, we were certainly in the
background. | *' m not saying necessarily that this

ordi nance was adopted solely to stop what we were
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pl anni ng to do. But we were certainly aware of
it. And you were aware of the project that was
in the wi ngs.

The second question was -- what was
your second question again?

COMM SSI ONER SUSAN PASSOVOY: Wl |,
there -- nmy second question was -- in other wor

t hat you stick by your characterization of the

ds

adoption, of a downtown core ordinance was ai med

solely -- and | think the words you used, with

the, to prevent this project.

And my next question was that

you are

asserting that the staff deliberately del ayed the

work on the application. " m wondering do you

stick by that assertion?

JI'M LASKEY: Well, | think what | sai

is it doesn't take a conspiracy theorist to put

two and two together. | don't know if

t here wa

a delay or not. | don't know why it took that

| ong for Clear Creek to respond, for us to get

|l etter that -- | just don't know why.

So, |

think it is interesting that it took that | ong.

And again, | think if you bal

ance the

equities, | think the appropriate thing is to

move this project forward through your

process,
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SO you can apply the criteria you have rather
than come up with some technicality that may or
may not be |egal to knock it off the tracks.

COMM SSI ONER SUSAN PASSOVOY: Okay.
Thank you. Those were nmy questions.

COMM SSI ONER SPENCER CORDOVANO: Jim
M. Laskey, if | can get clear on a couple of
things. You're talking about the adoption of
1234 at the beginning of the interim ordinance,
or the codification of 12497

JI'M LASKEY: The adoption of 1234.

COMM SSI ONER SPENCER CORDOVANO: Okay.

JIM LASKEY: Well, | think to be clear,
we're tal king about our project, our devel opment
project vested prior to 1234, and prior to
anything after that. Because it gets confusing.
| understand.

COMM SSI ONER SPENCER CORDOVANO: So,
your application was complete prior to the
adoption of 1234, which would negate the 180-day
cl ause?

JI' M LASKEY: Exactly. If -- the 180-
day clause wouldn't apply to our application
because our application vested before that

ordi nance was adopted.
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COMM SSI ONER SPENCER CORDOVANQO: And
the definition of vesting, in the City's opinion,
prior to 1234, in regards to pre-app versus the
design review, was updated with 1234, or the
same?

PLANNI NG DI RECTOR MORGAN LANDERS: The
gquestion of vesting from-- as a defined term
does not change. So, vesting, the way that the
City looks at it, is always when an application
is deemed conmpl et e.

COMM SSI ONER SPENCER CORDOVANO: And
your application, or the City's application,

Cl ear Creek being contacted, was after the
adoption of 12347

JI M LASKEY: Yeah. So, our pre-
application design review application was deemed
complete. The City adopted Ordi nance 1234. Wk
came after the City adopted Ordi nance 1234. Wk
came and had a meeting before you guys. You guys
voted at that meeting to recommend that we can
proceed with design review. That is when we then
put together a design review application, which
ultimately was submtted 197 days after that
meeting.

COMM SSI ONER SPENCER CORDOVANO:
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| ncl udi ng contacting Clear Creek, which we feel
i ke was del ayed?

JIM LASKEY: They're in the m ddl e of
t hat, yeah.

COMM SSI ONER SPENCER CORDOVANGO:
Question for staff. Have ot her projects inquired
about this 180-day tinmeline?

PLANNI NG DI RECTOR MORGAN LANDERS: Yes,
at the time of the adoption of Interim Ordi nance
1234, we had three projects that were all in the
pre-application stage. So, it was this project,
of Sawt ooth Serenade, it was the Perry Buil dings
Project, and it was Fourth and Mai n.

And so, both of those projects were
al so referenced during the Planning and Zoni ng
Comm ssion's discussion around how to treat
vesting of projects and pre-apps. Bot h of those
applications inquired to staff, follow ng
adoption of 1234, on whether that provision of
Section 3 applied. And staff responded to both
of those applications that it did. And they
proceeded to submt those applications within
t hat 180 days.

COMM SSI ONER SPENCER CORDOVANO: And

those projects were also not subject to the 1234?
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PLANNI NG DI RECTOR MORGAN LANDERS:
That's correct. They were both deemed conmpl ete
prior to the adoption of Ordinance 1234. And
t hose applications, both of those were al so
required to have pre-applications. Those pre-
applications were not voluntary, simlar to
Sawt oot h Ser enade. So, all three projects were
being treated the sanme.

VI CE- CHAI RPERSON BRENDA MOCZYGEMBA:
Question for staff, without trying to get into
del i beration here. So, when | listened back to
t he August 11th meeting or whatever, whenever it
was, of P&Z review ng and hearing the proposed
Interim Ordi nance 1234, there was significant
di scussi on about the inclusion of, well,
grandfathering in pre-app or not. And there was
direct mention made of applying a timeline.

So, there was obviously the
conversation and the intent. But then what we
have at the other end is the adopted | anguage of
1234. And so, at what point -- and it doesn't
seem |l i ke some of the verbiage of 1234 quite
captured in the way that the discussion was
headed.

So, at what point are we really arguing
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over, or are we deciding between intent versus |
guess the legality of the | anguage of how that
was written. You know, can we say, well, it was
written |ike this. But what we meant was?

PLANNI NG DI RECTOR MORGAN LANDERS: That
woul d probably be a better question directed at
Matt. MWhat | can say is just froma factual
matter, there was the P&Z discussion. And then
M. Laskey does account the subsequent events
accurately.

So, there was a revision made by staff
ahead of the City Council meeti ng. That first
version of the ordinance included kind of two
backst ops, Section 3, and that additional
| anguage in Section 1. That | anguage in Section
1 then was kind of reverted back to what was
eventual |y adopted through that discussion
process. But on the -- kind of how you make your
determ nation, I'Il look to Matt to kind of guide
you all on how to do that.

CITY ATTORNEY MATTHEW JOHNSON: So,
Comm ssioners, | mean, initially, you start with
a |l ook at the plain |language. And then secondly,
because this is com ng up on appeal for you,

you're being asked this question about the intent
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So, you have a fair amount of discussion here to
apply how you intend it and how you understand it
to the situation, while trying to stay, you know,
within the letter of what's on the inlay.

JI' M LASKEY: May | address this issue?
Thank you. So, | think we were all at this
meeting. And we all were a part of the
di scussion. And | think Susan Frick was the one
who brought up the -- | listened to this just
this week to -- the guardrails that we needed to,
so that applications didn't stay active forever.

| would submt that's not what's
written into the ordinance. What's written into
the ordinance is that pre-application vests a
project at pre-application, and that project
vests for 180 days through that pre-application
design review fromthe | ast meeting at P&Z. And
if you don't thereafter file a design review
application, you have to start over.

| think the way it's written actually
supports our position, that we were vested at
design review, at pre-app design review. " m
sorry.

And the new ordinance |limted the

ti meframe by which pre-application design review,

Page 34

Veritext Lega Solutions
Caendar-ldaho@veritext.com 208-343-4004




o N o 0o b~ W N P

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

the term for which pre-application design review
vested a project, kept a project alive.

And the discussion about -- there was
di scussi on about whet her we woul d grandfather our
proj ects. Our projects were different that those
other two -- our project was different fromthe
ot her two projects, because at your meeting, we
had not yet been deemed conplete for pre-app
design review, whereas the other ones had,

So, we were in a different boat. And
that's why | said we were sort of the one that
was hangi ng out there, and the one where -- |
think it was even suggested |ike maybe you say,
okay, our application fits. And we're not going
to |l et anybody el se. But what was recommended to
City Council was not what you guys suggested to
P&Z. And | listened to the City Council tapes as
well. And | did a search of those transcripts.
And they never once discussed Section 3.

So, it's going to be hard to say the
City Council -- what the City Council's intent

was with that.

COMM SSI ONER SUSAN PASSOVOY: | have
anot her question if I'"'m-- if it's my turn again.
Or shall | -- is there someone else that wants to
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jump in?

CHAI RMAN NEI L MORROW No, go ahead.
Timwill go after you.

COMM SSI ONER SUSAN PASSOVOY: Okay.
"1l appear in person here. | -- this becomes
very circular if anybody's noticed, which of
course makes us all dizzy. But | guess the
guestion that | have for the City Attorney, and
for M. Laskey is if Ordinance 1234 does not
apply to an approved pre-application, pre-design
revi ew application that was conmpl eted, deemed
compl ete prior to the adoption of 1234, what is
t he point of a grandfather or a grace period, or
what ever you choose to call it?

It either is vesting for some infinite
future application, or it's subject to the
ordi nance. And so, | would Iike to hear from
those two gentl emen how -- whether |'m chasing ny
tail or how they would answer that argument.

CITY ATTORNEY MATTHEW JOHNSON: Can
go first? Let me just clarify something for you,
Susan. So, because |'m serving as the process
attorney for this, not arguing a side. So,
think you would want to go to Morgan if you want

ki nd of the City perspective on that. But |
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t hi nk probably Jim can address the question as
wel | as anything el se. So --

COMM SSI ONER SUSAN PASSOVOY: Okay.
Thank you, Matt.

JI' M LASKEY: So, Jim Laskey again for
the record. So, the reason for what | anguage was
because it was stated that you had design review
applications that were dangling for years, and
you didn't want themto do that. So, going
forward, right now, an Applicant puts -- does
their pre-app design review after their | ast
meeti ng, when they get recommended to go forward.
They have 180 days, or they have to start over.

So, that's a prospective ordinance.
It's not a retroactive ordinance. And it was
addressed to address a problem that people had
where people were dangling in pre-app for a |ong
time.

COMM SSI ONER SUSAN PASSOVOY: Thank
you.

CHAI RMAN NEIL MORROW  Susan, do you
have ot her questions?

COMM SSI ONER SUSAN PASSOVOY: Nope.
That was the question generated by the prior

di scussi on.
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CHAI RMAN NEI L MORROW Okay.
you. TinP?

COWMM SSI ONER TI M CARTER: | j
guestion for M. Laskey. And I'mwaiti
sorry. M. Laskey -- or Jim can you d

It seems, this -- it seens to hinge a

Thank

ust have a

ng -- |I'm
efine --
Ittle bit

on whet her the project was vested or not vested.

Can you define your understanding of ve
know Susan asked you that. But can you
your definition? How do you understand
What does it mean to you?

JI' M LASKEY: Vesting means th

you submt an application that is conpl

sted? |
-- what's

vesting?

at once

ete, it

will be reviewed under an ordi nance that's in

effect at the time, was conpl ete. So,

| i stened to the Director's perspective,

I f you

you're

going to say this is a series of applications.

So, the pre-application and the design
application are separate. W only were
for pre-app, not for design review.

What |'m saying is that's all

the same section, that pre-app is a req

revi ew

vest ed

part of

ui red

condition precedent to design review, and that

those legally are the same application,

the same

application process, they're the same section of
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t he code. It's just you go fromone to two to

three.
COMM SSI ONER TI M CARTER: Thank you.
CHAI RMAN NEI L MORROW  Anything else?
Al'l right. Since there's no public comment here,

after we're done with this we can nmove to
del i beration -- or not -- go ahead, Matt.

CITY ATTORNEY MATTHEW JOHNSON: So,
you'll want to allow M. Laskey to do a final
rebuttal of anything else he may want
(i ndiscernible).

CHAI RMAN NEIL MORROW  Okay. Bef ore we
di scuss this. And then --

CITY ATTORNEY MATTHEW JOHNSON: Before
del i berati on.

CHAI RMAN NEI'L MORROW -- once we go
into deliberation, what happens after that if
there are things that Morgan or --

CITY ATTORNEY MATTHEW JOHNSON: I f you
have a particular question that's hel pful for you

CHAI RMAN NEI L MORROW More like if we
say something --

CITY ATTORNEY MATTHEW JOHNSON: Yeah,

you can direct questions to staff or M. Laskey
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in your deliberation. | would just note that if
you ask a question to staff --

CHAI RMAN NEI L MORROW Then it reopens,
ri ght.

CITY ATTORNEY MATTHEW JOHNSON: -- and
M. Laskey would |like a chance to respond, that
you give himthat opportunity. So, |'"m sure
he'll raise his hand.

CHAlI RMAN NEI L MORROW Okay.

COMM SSI ONER TI M CARTER: | got anot her
guestion for M. Laskey.

CHAI RMAN NEI L MORROW Sur e.

COMM SSI ONER TI M CARTER: Let's see,
Jim in your, appeal Section D, you bring up a
concept called estoppel. Can you expl ain what
that is?

JI'M LASKEY: Yeah. It's estoppel, is a
-- it's a legal principle that basically says if
you say somet hing and then sonmebody relies on it,
you can't then change your position to their
detriment. And that's an argument of what
happened here.

We went through the design review, the

pre-app design review process. During that
process, |l've cited in nmy letter several areas
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where we were told, where you were told, we were
told that our project -- and project was the word
t hat was used -- was vested under the prior
ordi nance. 1234 did not apply. So, what our
argunment is is that you can't say that and then
change your position to then adversely inmpact our
position.

COMM SSI ONER TI M CARTER: Thanks.

PLANNI NG DI RECTOR MORGAN LANDERS: I
(i ndiscernible) comment to that.

CHAI RMAN NEI L MORROW Pl ease.

PLANNI NG DI RECTOR MORGAN LANDERS: So,
just, and because M. Laskey will have a chance

to kind of rebut anything else, one of the things

that | didn't address in the determ nation letter
because | didn't feel |like it was necessary to go
kind of line by Iine. All of the references that

M. Laskey put in his appeal letter were all
references from compl eteness letters or staff
reports or things |like that, things that were
di scussed in that pre-application meeting. They
were all related directly to the devel opment
standards in Ordinance 1234, not process.

And t hat was when, you know, when we

went through and we said, hey, you know, yes,
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we're not evaluating this based on the
requirements of 1234. That was in relation to
the devel opment standards. | think he al so put
in his appeal letter an attachment that was kind
of staff's review of interim ordinance
compl i ance.

As you all recall, we were doing that
for every project through the process. That' s
ki nd of just an informational piece. And all of
the items |listed in that review were also al
just devel opment standards. There was never a
question about process because the application
was already in the process. So, just a point of
clarification there.

CHAI RMAN NEI L MORROW. Thank you.
Anyt hing else for staff or the Applicant?

COMMI SSI ONER SPENCER CORDOVANO: Mat t ,
IS an executive session an option for this
meeting at this time, or any further point in
this meeting?

CITY ATTORNEY MATTHEW JOHNSON: So,
al t hough you all get to serve as judges for this
one, one of the drawbacks is you really don't
have that |i ke going back to chambers discussion

part. So, particularly with anything with
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respect to the merits. If there's a ques
about sort of legal liability we need to
into, that could be appropriate. But not
woul d be a very constrained part of the
di scussi on.

So, particularly anything on th
or the bigger pat, | encourage do that in
del i berati on.

COMMI SSI ONER SPENCER CORDOVANQ:
Thanks.

tion
get
e, that

e nmerits

CHAI RMAN NEI L MORROW  Thank you. All

right, if there's nothing else, we can go

del i berati on.

to

JI' M LASKEY: Can | respond to Morgan's

| ast comment ?

CHAI RMAN NEI L MORROW Oh, sure

JI' M LASKEY: So, | just want to
out that -- say we were vested under the
ordi nance for the purposes of going throu
design criteria, we were vested under the
ordi nance, not just for design criteria,
prior ordinance i s what applied.

CHAI RMAN NEI L MORROW Thank yo

COMM SSI ONER SPENCER CORDOVANO:
Mor gan, prior to adoption of 1234, there

poi nt
prior
gh the

prior

but the

u.
And

was no
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180-day cl ause after vesting?

PLANNI NG DI RECTOR MORGAN LANDERS:
That's correct.

COMM SSI ONER SPENCER CORDOVANO: Thank
you.

CHAlI RMAN NEI L MORROW Al'l right.

Thank you so much.

COMM SSI ONER SUSAN PASSOVOY: Wai t .
have one nore question.

CHAI RMAN NEI L MORROW Okay.

COMM SSI ONER SUSAN PASSOVOY: Okay. I
forgot. This was puzzling me. In terms of
Section 3 of Ordinance 1234, why does it refer to
t he mountain overlay district?

PLANNI NG DI RECTOR MORGAN LANDERS: So,
the reason that staff included that as a separate
callout is because the nmountain overlay standards
are in a different mountain overlay section of
t he Muni ci pal Code. So, if we just referenced
17.96, it wouldn't cover the mountain overl ay
provi sions as well.

COMM SSI ONER SUSAN PASSOVOY: Okay.

So, the 180 cal endar days does not apply just to
pre-application material or in the mountain

overlay district? It applies to all pre-
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application decisions?

PLANNI NG DI RECTOR MORGAN LANDERS:
That's correct.

COMM SSI ONER SUSAN PASSOVOY: Okay.
Thank you.

COMM SSI ONER SPENCER CORDOVANO: You
were going to say?

JI' M LASKEY: Sure, just as a follow up
rebuttal to that, that further proves my point,
that the addition of three was not just to
grandf ather a dangling application. The addition
of Section 3 was to move the process forward for
prospective applications.

CHAlI RMAN NEI L MORROW Thank you.

Good? Okay. We can nmove into deliberation.

CITY ATTORNEY MATTHEW JOHNSON: | just
want to make sure. Jim did you get a chance to
compl ete your rebuttal ?

JI' M LASKEY: | think you can move on.
| think everybody's point is clearly stated.

CHAI RMAN NEI L MORROW Okay. Anyone
chomping at the bit to start the first time, now
that you're an elected official, you can, changes
the --

VI CE- CHAl RPERSON BRENDA MOCZYGEMBA:
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"1l go ahead and start. This is definitely a
tricky one. And for good reason that it's being
guestioned. So, | appreciate the Applicant and
staff for going through the process here.

And as | stated before in nmy question,
| think in relistening to the meeting we had
regarding 1234, it was clear out of fairness that
we wanted to include this grandfathering
provision for pre-apps that came through before
1234 was put in place.

And then it was also discussed. I
t hi nk Susan had brought it up. But | think we
were all in agreement that -- | think there was a
concern by staff and by us that there would be
this glut of applications, which |I did not
believe to be true because of the requirements
necessary to get in place, but that there would
be this glut of applications just trying to get
this pre-application deemed conmplete, and then
they'd sit for, you know, a |long period of time,
until they were ready to proceed.

You know, they -- so, | think it was
clear in the discussion how we wanted Ordi nance
1234 to be written. But | think I have some

sympat hy towards the Applicant team that the way
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t hat that was captured between Section 1 and
Section 3 just conpletely m sses the mark of that
particul ar conversation and how it was worded.

And so, you know, there was arguments
bei ng made by both sides about, okay, is a pre-
application design review actually a vestment, |
guess, of this process, or not? So, again,
that's just arguing terns versus what the intent
was.

But then the nmost important part to me
is Section 1, clearly is the applicability of the
entirety of this 1234. So, | think I would agree
with the Applicant, that the application of 1234
and pieces and parts is not necessarily
appropri ate. I think it's an all or nothing
t hi ng. Either we're under 1234, or we're under
the 17. 96. So, those are my thoughts.

CHAI RMAN NEI L MORROW  Spencer, Tim
Susan? All right, with nothing --

COMM SSI ONER SUSAN PASSOVOY: l"m still
cogitating here.

CHAlI RMAN NEI L MORROW Okay. | " ve got
a coupl e. So, and I don't know -- Matt, sonme of
this is based on me being here for a long tinme.

And you know, we've always -- a couple of guys
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have been here through a bunch of these pre-apps

that were, it wasn't mandatory, it was mandatory.

It's a hotel, so you have to do it. You know,
there was a | ot. But we never really | ooked at
It. It was nmore of a charette. Pre-app was

al ways kind of its own, come in, let's give you
our ideas. We don't want you to spend a crap
| oad of money and bring this to design review,
and have us tell you, you know, it's horrible or
it doesn't work.

So, | -- for years, we've always | ooked
at it. We've | ooked at materials in pre-app that

never happened. We |ooked at things that never

happened. In my opinion, it's always been its
own t hing. It's always been a charette to give
advice on things. It didn't ever have any real
power to it, in a way. You know what | mean? It
was, we saw it with -- | can name 50 projects

that we saw it with, where they came in, and we
said, okay, this doesn't fit, or this doesn't --
and then they came back with almost a conpletely
different project. There was no vesting of their
project in pre-app. It was a design charette for
us to give themideas, so they didn't show up

with an el ephant, and have us go we don't want
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t he el ephant.

So, | don't know how that fits. But
|*ve always | ooked at it as something different,
and as a chance for us to talk with devel opers
and designers and architects about what fits and
what we |i ke, and not as a part of a vested --
once you were into pre-app -- | mean, | can't
tell you how many came in and we never saw again,

or how many we saw that were conpletely

different, or how many we -- you know, it never
was -- for a long time there were people who said
we don't need pre-app. You know, it's voluntary.

You don't have to come in. They were |ike, why
do we have to conme in to do this, we're going to
bring our project in.

So, |'ve always been under the
| mpression that it was its own thing, and that it
was more of a curtesy to devel opers and
designers, so they didn't bring in something that
wasn't, that was conmpletely off the mark. And
we' ve seen that before. And we've had things
that weren't pre-app that that happened.

So, |I'm not sure how that -- that's
al ways been in my head, that pre-app is, it's

just a charette. It doesn't vest anything.
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Vesting happens at design review. And our saying
take it from here to design review, it's a --
design review is a totally different thing than
pre-app design review. It's a much different
animal. And you can see that through any number
of projects that have gone to one or two pre-apps
but have gone to three or four design reviews,
because we don't, it's too intense. And it goes

a much | onger period of time.

So, that's just, in my opinion, the way
| *ve always | ooked at it. So, just because
they're linked doesn't mean they're vested, or

they're grandfathered. Again, these may be | egal
determ nations that |I'm not making. But t hat,
for six and a half, seven years, we've | ooked at
pre-app as a chance to talk to designers, so they
didn't bring in something terrible.

Yeah, | don't, | mean, | have a bunch
of stuff. But in a sense, | could also say, you
know, as much as they can say the City changed
the rules on them it looks to me |ike there's
three or four chances here for themto have made
attempts to get a deferred application. You
know, say we want to do this, but we want to do

it without these two because these guys aren't
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cooperating. That's a process. That happens.
It's not the City's responsibility. And if you
drop the ball and don't ask for it, that's -- I'm
not sure that can be put back on, hey, the City
didn't do it. You know, the City didn't answer
our phone calls, so we did whatever we want ed.

You know, it's not a -- | just, that one doesn't
work for me.

It's just as easy to argue that they
dropped the ball. They didn't apply for it when
t hey knew. They didn't come and | ook to see if
Section 3 applied |like the other people did.

They just assumed. And that's, in my opinion,
that's as much them dropping the ball on their
job as it being inappropriate.

l"'mnot, I'"'ma little confused. Either
the 180 days doesn't apply, or it does apply, and
they m ssed it.

So, once again, you know, we have
projects that make it. There is a rule. So, if
It doesn't apply, then it doesn't apply. And if
It does apply, then they mssed it. And it's
over. You can call it a technicality. But
that's what it said. That's what it's there for.

So, you know, you want to make that argument. It
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doesn't

apply to us. But if it does, it

technicality. These guys get paid a | ot

to be |
t he bal

awyers, to know what's going on.

s only a
of money

You drop

I, it's not always someone else's fault.

You know, wal k over to -- drive over to

Creek and say, it's taken 47 days to get

Cl ear

a

response, and our multi-mllion-dollar project is

hangi ng on the balance. But you know, t

obviously too much.

asserti

' m with Susan. | think that

on that staff did anything hanky,

as this project goes, it was the |ast pr

hat's

even the
as far

0j ect

t hrough. They were busting their ass to get it

In SO |

wire.

t would get in under the -- under

"' m not sure we were even sure it

t he
did get

I n under the wire initially. | don't think any

of this was done specifically because it

their project. | just think they were t

ones.

get it

was

he | ast

And they were the ones rushing to try and

done. The other two projects had been in

the process, and had gone through that,

foll owed the rul es.

vests |

the Cit

and had

So, I"'mnot, | don't believe anything

n pre-app. And | don't believe t

hat it's

y's fault to follow your timelines and
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know what the timelines and the rules are. It's
why | awyers get paid, you know, hundreds and
hundreds of dollars an hour.

You know, our recomendations to City
Council, when we said we wanted some kind of 180
days or something, they're recommendati ons.
That's, City Council can change that | anguage
with staff. That's not our -- they're not
required to take our wording and place it
directly into the code. So, you know, again, |
think we recommended -- in IPN, |I think if you
| isten to that, the idea was we didn't want
projects two years, three years, 12 years sitting
around and then com ng back, oh, we're good,
we're vested with pre-app because we did this two
years ago.

So, | think that was the intent, at
| east in my opinion, of that whole discussion.
And | think how it turned out in the ordi nance,
you know, it wasn't up to us to say specifically
this is it, City Council has to adopt it. So,
how it turned out is how it turned out. And
again, you're doing a project. When the rules
are changi ng, you have to stay on the ball.

So, that's my opinion. Anyone else?
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COMM SSI ONER TI M CARTER: Susan, | can
go. Are you ready?

COMM SSI ONER SUSAN PASSOVOY: Okay.
"1l go. Whoops, what happened to me? Oh, there
| am

Once again, it's -- this is a very
difficult -- and both from a process point of
view and from a | egal and anal ysis point of view
when we get down to very tiny items, which have
I mpact on people and on the City.

The question of vesting, and what that
means, in nmy experience, comes up in a nunber of
circumstances. There is nothing that vests
forever, even if you have met -- if you're doing
a devel opment project, and a devel opnment -- a
devel oper has met the vesting requirements of
|l aw, in terms of expending funds and doing
mat eri al, physical work on their project, that
devel oper does not get to sit around forever and
not do anything and then show up much later with
t he devel opment right to proceed. Everyt hing has
an end date, a parenthesis around it. And |I'm
| ooking at this in the same way.

If | really ook at the |anguage of

Section 1, it says that anything that has vested
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IS subject to this ordinance. And the vesting,
in terms of vesting, a pre-application only means

t hat you don't have to go through the pre-

application process. You have vested that pre-
application. But it's not vested for all
pur poses. It's only vested for the totality of

the pre-application process. And since one is
required to go to take the next step, in terns of
filing a complete application, | think I am
sympat hetic to the staff's conclusion that this
ordi nance is clear, that you know -- we

acknowl edge that it can be a -- what's the word?
It can impose a, you know, a hardship on an
Applicant to have gone that far and not have a

| eg up doing the next step. And if you don't do
what's required to meet that next step within six
mont hs, then you're subject to the new | aw.

So, | am com ng down on the side of the
staff's conclusion in this. But it is a very,
very, as Brenda said, a very tricky situation.
And it's difficult to parse your way through
t hese various words that have | oaded meani ngs.

Oh, excuse me. That's nmy husband's
phone and |I'I1l turn it off. So, sorry about

t hat .
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So, that's ny -- that's my thinking.
And it is a very challenging analysis and a very
chal | engi ng problem to have to parse.

CHAI RMAN NEI L MORROW  Thank you. Tin?P

COMM SSI ONER TI M CARTER: So, ny
recoll ection of the intent of the |anguage in
Section 3 is consistent with what we've heard.
And you know, in that intent, our intent was to
avoid a situation where a project was given an
approval before the ordinance and then had an
i ndefinite amount of time to come before us in
the next step when a different ordinance was in
pl ace.

So, nmy recollection is there as an
attempt to find that. But you know, |'m
certainly sympathetic to the Applicant here. You
know, there is a question of, you know, if you're
-- if it's deemed that we're not, that the
Applicant isn't subject to Interim Ordi nance
1234, but then they are subject to a part of

I nterim Ordi nance 34, that seems to me to be a

conflict.

And so, |I'mcertainly synmpathetic to
the argument -- the Applicant's argument there.
It seems |ike the, you know, the decision of
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whet her or not the Applicant is subject to
Section 3 of 1234 to our intent, you know, is a -
- ultimately comes down to some | egal principles,
you know, whether or not, you know, it's vested

or it's not vested, other conplex, sort of |egal

principles that, you know, | don't -- |I'm not a
trained attorney. | don't want to make that -- |
feel Iike I don't want to make that

determ nati on. | want to give the Applicant the

opportunity to make this argument in front of
somebody who is more, you know, a body that's
more trained into whether or not this is a, you
know, that has standing.

So, | mean, that also creates kind of a
compl ex situation, because what that means, in
order to do that, we would need to sort of reject
t he application, so that it gets a chance to nove
up and be argued in front of someone with more
training, which doesn't -- I'"mnot sure if that's
hel pful or not to the Applicant. But | don't
feel like | can say because | know -- | mean, |
have a recollection of what the intent was.

And | -- so, | do feel like we're
acting consistent to the intent by rejecting the

appeal, and sinultaneously giving the Applicant
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an opportunity, because there is -- | do see that
there -- it does seem like there's an argument to
be made. To |et that argument continue, you
know, there's an opportunity for the Applicant to
make that argument in front of a body that can
parse the sort of legal -- you know, there are
some fine |egal issues here that have standing or
precedent or whatever the right termis that --
this decision ought to be made under those
principles.

So, nmy intent is to -- my instinct is
to pass this along to some of those folks.
Because | see both sides of this. I think
there's good standing for the Applicant's
argument . But | also feel like the staff may
have done correct, staff made the correct

i nterpretation based on the intent of the

| anguage.

But -- so, that's my suggestion is that
we -- but | would vote to deny the appeal so that
it can go to -- (indiscernible) which is a bit of

(i ndiscernible).
CHAI RMAN NEI L MORROW  Well, actually,
to allow it, you're saying, because none of us

really even know what vesting is. And |
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guarantee in the new code, we'll have a much
better this vest here, this vest there, whatever
it is. But because of that, you're nore
comfortable allowi ng experts on how to parse that
termout do it than have us make that deci sion.

COMM SSI ONER TI M CARTER: Yeah.

CHAlI RMAN NEI L MORROW Okay. That' s
very reasonabl e. Spencer? Any --

COMMI SSI ONER SPENCER CORDOVANQ: | fee
like I can -- my intent when we were working
t hrough 1234 was to take projects that were in
the application state that did not meet the
m ni mum densities and m ni mum number of units,
and allow themto proceed with their program not
under the restrictions of 1234, or the
restrictions of 1249,

However, the intent was clear for ne,
that the process updates, which this 180-day
clause is part of, and the process updates to
| ess materials needing to be provided for pre-
application, were to affect those projects in the
pi peline.

M. Laskey brings up a good point, that
| do see the conflict that pathway at this time.

However, | believe staff's decision was in |ine
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with what |, or we recommended. It does seem
weird now to |look at it under this guise.

And I'mtrying to think through how it

all affects each other. And you know me, as

al ways, just telling it as | see it. I think
It's potentially a moot point either way. | feel
like -- | feel |like the proposed project doesn't

meet the devel opment standards to qualify for an
(i ndi scerni bl e) exceedance in Ketchum and has no
place in Ketchum And | feel |like the amount of
public feedback that |'ve gotten after that
meeti ng was some of the most robust of all ny
time on the Comm ssion, which is the most Iimted
of anybody here. Well, actually, never m nd.
Sorry, Susan. But obviously all of her
experience trumps nmy --

COMM SSI ONER SUSAN PASSOVOY: You're
excused.

COMM SSI ONER SPENCER CORDOVANO: --in
t he busi ness at hand.

But | just feel Iike regardless of this
thing, | feel like it has a hard time of getting
t hrough council as qualifying for an
(i ndiscerni ble) exceedance either way. And

that's not what's up for deliberation here today.
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But I'"mjust trying to provide
cl assic perspective to the Applicant with
beadi ng the bushes, is that that's how I
about the whole gl obal perspective of thi

And |I'm having a hard tinme toda
deci de which way to go because if we appr
deny and reverse and nodify, where does t
go to? And | would like to exercise sonme
fairness to the Applicant. W don't want
to feel that way when they come through a
process. And | also want to be able to s
staff when they did what |/we recomended
it's a tough one for me. And | just want
| ast today. (I ndi scerni ble) nothing to d
anyt hi ng.

CHAI RMAN NEI L MORROW It's goo
on a tough one.

COMM SSI ONER SPENCER CORDOVANO:

(I ndi scernible).

my

out

feel

s thing.
y to
ove or

his all
anybody

upport

. So,

ed to go

o with

d to end

COMM SSI ONER SUSAN PASSOVOY: Well, you

don't have to be |l ast, Spencer, because |

want to

wal k t hrough somet hi ng. Each of your comments

has clarified some things for me. The qu
of -- as | asked M. Laskey at the beginn
what he thought vested. And as | -- as |

estion

i ng,
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i nterpret this, based upon nmy 35 years of the
practice of law in this field, what's vested is
the pre-application design review, or the -- and
the world application, where does it fit in this
sentence? But anyway --

COMM SSI ONER SPENCER CORDOVANO: Pre-
app design review.

COMM SSI ONER SUSAN PASSOVOY: The pre-
app design review vested. That is all that
vested. And Ordinance 1234 said that if -- that
you don't have to go back and start all over
again with pre-app if you vested prior to the
adopti on date of this ordinance. However, you
don't get to go forward unless you get the next
step accomplished within 180 days. And this
Applicant did not get the next step accomplished
within 180 days.

Therefore, as synpathetic as | m ght be
with someone who deals with the compl exities of
any city department, and all of the work, you
know, the workload that everybody has, and the
del ays that occur, you know, we -- | really
understand that, and I'm very, very synmpathetic
to the Applicant. But 180 days means 180 days.

And if you -- if you have that in m nd
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and you understand it, then you get things done
in time, or to the extent they can't -- that

del ays are due to reasons without -- beyond your
control, you make all owance for that with your

final design review application.

| don't, | just, | think the ordinance
I f you --

COMM SSI ONER SPENCER CORDOVANQO: Susan,
can | -- take your time here.

COMM SSI ONER SUSAN PASSOVOY: Sorry.
That's nmy bodyguard. | just -- so, let me just

cl ose that sentence and then turn it over,.

And t hat being said, to make the
assunption that vesting means you're vested for
t he next step under the old ordinance, that's an
assumption. And that's -- could be a costly
assumption. And you better get verification of

t hat before you proceed.

So, | do support -- | think the City
was generous in giving people six nmonths. And
" m not sure if |I had been on the City Council

woul d have voted for that |long a period of time.

But | understand it. It's what was adopted. But
there is a definitive -- Henry, enough.
Sorry. "1l stop there so | can shut
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hi mup. Okay?

COMM SSI ONER SPENCER CORDOVANO: Hol d
on, Susan. | have a question for you. And |"']|
wait until you get back.

CHAl RMAN NEI L MORROW Anyone el se,
while we're waiting?

VI CE CHAI RMAN BRENDA MOCZYGEMBA: Wel |,
| guess I'Il follow up to that in the interim
here, is that if that's -- if Susan's definition
or understandi ng of vesting is that, you know,
it's only pre-application vested and then you do
design review, and you're vested -- you know, the
ot her part of this Section 1 is building permt.
So, to me, if that's the take, then there's
probably several projects that were approved
under design review that were preparing their
pl ans. And now, they should also be subject to
1234, because they were not vested under that.

But then in response, Neil, to your
comment about why the Applicant did not ask for
deferred submttals, is that if you sinmply did
not know that you're up against a timeline,
whet her -- you know, again we can argue why,
whet her or not the question was asked. But of

course, they didn't ask for a deferred submttal
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or more time if they didn't know that they were
m ssing this timeline.

CHAlI RMAN NEI L MORROW Spencer, go

ahead.

COMM SSI ONER SPENCER CORDOVANGO: Susan,
are you still around?

COMM SSI ONER SUSAN PASSOVOY: Yes, | am
here.

COMM SSI ONER SPENCER CORDOVANO: By the
way, we could barely hear the dog. So --

COMM SSI ONER SUSAN PASSOVOY: Oh, okay.

" m sorry.

COMM SSI ONER SPENCER CORDOVANQO: -- we
can hear you | oud and clear -- or the bodyguard,
as you call it.

COMM SSI ONER SUSAN PASSOVOY: Thank
you.

COMM SSI ONER SPENCER CORDOVANO: What
my question was for you, or to deliberate with
you, based on your comments there was -- let me
find my words again. How do | put it? You
basically said that even though they weren't
subject to the items of the -- the programitems,
t hat they should have been aware of the tinmeline

updat es.
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COMM SSI ONER SUSAN PASSOVOY: ' m
saying that -- |I'm agreeing with Neil, in that
it's a conmplicated process. But there's a lot --
there's obviously a |lot at stake, or the
Applicant would not be going through this
process. And | just think you -- | can't, it's
not my job to blame anybody for anything in this
process.

It's our job, or my job to |ook at this
and see whether or not the interpretations of
some, of the ordinance and the process were
objective and fair and evenly applied. And |
can't -- and | have to go with the decision of
the Planning Director, because | don't find that
t hose standards were viol ated.

COMM SSI ONER SPENCER CORDOVANQO: Thank
you. |*"mstill super stuck on this one. | want
to be sympathetic to the Applicant. | also think
staff performed as directed. And there was other
projects that met a simlar timeline of when they
subm tted, when they went through pre-app, and
how adopti on of 1234 affected their timeline, and
didn't affect their program

| m having a tough time because | do

feel for the Applicant team | understand where
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you're comng from 100 percent. But | also think
staff acted as we intended, and it does sound
tricky right now upon further ook in the mrror.
So, maybe we could roll through some scenari os
here of, you know, | would like to -- so, if we
affirmstaff's decision, then what?

CHAlI RMAN NEI'L MORROW  Goes back to --
Matt, go ahead.

CITY ATTORNEY MATT JOHNSON: Sure. So,
if you affirm the decision, then at that point,
it would be up to the Applicant, the Appell ant
whet her they'd like to take the next
adm ni strative appeal step, which would be
appealing that decision up to the City Council

City Council would essentially conduct
the same process you' ve conducted here today,
come to a simlar decision. Dependi ng upon the
outcome there, then that would trigger a fina
decision at the City |evel, which would open the
door if the party wanted to take it to court.

COMM SSI ONER SPENCER CORDOVANO: And
t hey have 30 days to appeal that?

CITY ATTORNEY MATT JOHNSON: The
Pl anni ng and Zoni ng Conmm ssion has 30 days to do,

i ssue the written deci sion. So, you'll give
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direction tonight. "1l prep, draft a written
decision for you that will come back within those
30 days. And then the adm nistrative the appeal
timeline for that to go up to Council, | believe,
Is 10 days.

PLANNI NG DI RECTOR MORGAN LANDERS: I
can doubl e check.

CITY ATTORNEY MATT JOHNSON: Yeah, |I'm
pulling it up right now.

COMM SSI ONER SPENCER CORDOVANO: Make
sure we got all of our timelines set with
everyone in the room

CHAI RMAN NEI L MORROW But it does? It
goes back to Council, and --

COMM SSI ONER SPENCER CORDOVANQO: lt's
15 days. That's what | thought it was. So, they
have 30 days to bring that back through for
findings of fact. And then the Applicant will
have 15 days to appeal that to Council, at which
the same conversation will happen. And if we
were to reverse --

CITY ATTORNEY MATT JOHNSON: So, a
straight reversal would then either reverse the -
- essentially flip the decision of the Director.

The Director actually has the opportunity, if
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they would like, to also appeal up to the City
Council, under the same timeline (indiscernible).
So, if the Planning Director opted to appeal,
it'd go up to Council. | f Planning Director
opted not to appeal, it'd be a reversal of that
decision. That'd essentially be a direction back
to Planning to, for whatever reason you say to
accept the application and process it.

COMM SSI ONER SPENCER CORDOVANO: Move
forward with --

CITY ATTORNEY MATT JOHNSON: Under pre-
ordi nance.

COMM SSI ONER SPENCER CORDOVANQO: And

move forward with design review for the

Appl i cant.
CITY ATTORNEY MATT JOHNSON: Correct.
COMM SSI ONER SPENCER CORDOVANO: I f the
Director did not appeal. And then our third

option is to remand.

CITY ATTORNEY MATT JOHNSON: So, yeah,
you have modi fy as an option, and you have remand
as anot her option. Remand -- and really, either
of those, | think is sort of a splitting the
baby, where you'd be giving some kind of

direction on a part of this, perhaps if you
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wanted to kick it back to the Director f
further eval uation.

Those are a little nore rare.
happy to help you sort through those if
the direction you're wanting to take it.
affirm and reversal are obviously the si

choi ces.

or some

So, |
that's

But

mpl est

COMM SSI ONER SPENCER CORDOVANO: That

gives me further direction. Thank you.

CHAI RMAN NEI'L MORROW  Anyt hing el se?
No ot her deliberation? All right. " m open to a
mot i on. "' m open to nore discussion. l"m with
Susan. | " m upholding this Director's decision.

COMM SSI ONER SUSAN PASSOVOY: Yeah, |
don't see any reason to remand it for further
consi deration. | think this is really a thumbs

up or a thumbs down type of decision. And --

CHAI RMAN NEIL MORROW  And mov
the list.

COMM SSI ONER SUSAN PASSOVOY:
up the | adder.

COMM SSI ONER TI M CARTER: That
i nstinct as well. Yeah. So, affirmthe
Director's decision, yes.

CHAI RMAN NEI L MORROW  Okay.

e it up

Move it

1 S rw

That' s
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VI CE CHAI RMAN BRENDA MOCZYGEMBA: And
my opinion would be to reverse. As Spencer was
saying, you know, | conpletely agree with the way
t hat Morgan upheld kind of the interpretation and
our prior discussions.

But | think the [ anguage is a little
bit too far off for any | ayperson to kind of come
I n and understand that that would, that 1234
woul d be applicable to their project. And |
mean, that's what happens. That's the | ast
couple years. You know, the |anguage of our
code, including this project, tests the | anguage
of things that you just don't foresee. And | get
It. But we, | think the |anguage has to be
closer to be able to support that interpretation.

COMM SSI ONER SPENCER CORDOVANQO: VWhi ch
was one of the clearly stated goals of staff and
the Comm ssion and Council of going down this
pat hway.

CHAlI RMAN NEI L MORROW Ri ght .

COMM SSI ONER TI M CARTER: Yeah, | mean,
| see the staff's decision, consistent with the
i ntent of the | anguage. But | certainly see that
there's an opportunity for the Applicant to

contest that on |egal grounds. And you know, and
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| think they should have that opportunity

t hat .

Well, "I

make one.

CHAI RMAN NEI L MORROW  All righ

take a motion if someone woul d

to do

t.

li ke to
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Idaho Rules of Civil
Procedure

Rule
30

(e) Review by the Witness; Changes.

(1) Unless waived by the deponent and the
parties, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which (A)
to review the transcript or recording; and
(B) if there are changes in form or
substance, to sign a statement listing the
changes and the reasons for making them. (2)
Changes indicated in the Officer’s
Certificate. The officer must note 1in
the certificate prescribed by Rule 30
(f) (1) whether a review was reqgquested
and, 1if so, must attach any changes the
deponent makes during the 30-day period.
(3) Witness Failure to Sign. (A) In
General, If the deposition is not signed
by the witness within the 30-day period,
the officer must sign it and state on
the record the fact of the waiver of

signature, or of the illness or absence




of the witness or the fact of the
refusal to sign the deposition together
with any reason given for not signing.
(B) Use of Unsigned Deposition. The

deposition may be used as if it were
signed, unless pursuant to Rule 32
(d) (4) the court determines that the
reasons given for the refusal to sign
require rejection of the deposition in

whole or in part.

DISCLAIMER: THE FOREGOING CIVIL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.
THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE STATE RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.




VERITEXT LEGAL SOLUTIONS

COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the collogquies, gquestions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted




fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4

SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their

independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or

at www.veritext.com.
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