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November 9, 2023 

 

To: Planning and Zoning Commissioners 

 City of Ketchum 

 Delivered via meeting packet 

 

From: Matthew Johnson, City Attorney 

 

Re: Administrative Appeal Process – Sawtooth Serenade Design Review 

 

Background: 

 This is an administrative appeal to the P&Z Commission of a determination by the 

Planning Director.  The appeal was filed by the Applicant, Scott and Julie Lynch & Yah Bernier 

and Elizabeth McCaw, & Distrustful Ernest Revocable Trust, represented by Jim Laski of 

Lawson Laski Clark. 

 The matter generally concerns the design review process, in particular the interplay 

between the preliminary design review and the full/final design review as relate to timing and 

applicability of City ordinances, in particular Ordinance 1234.  The details of these issues are 

presented in the memoranda presented by Mr. Laski for the Applicant and Director Landers for 

the Planning Department. 

 

Procedural Status: 

 This is an administrative appeal of decisions or determinations of the Planning Director, 

as is provided for in Ketchum Municipal Code §17.144.010.  This matter was scheduled by the 

City Attorney, along with approving deadlines for submission of memorandum, by agreement of 

the parties involved and approval of the Commission.  All three memoranda have been timely 

submitted and are provided for the Commission’s review. 

 From a process perspective, the Commission can focus its review primarily on those 

memoranda and their arguments.  The Council is reviewing these arguments and addressing 

interpretation questions in a quasi-judicial role.  The remainder of any accompanying documents 

are the Record, which may include application documents, minutes, staff reports, etc., and are 

available primarily as resources or for purposes of reference within arguments to evaluate the 

factual background.   

This is an administrative appeal hearing.  Oral arguments will be presented by the 

involved parties only: Mr. Laski for Appellant/Applicant and Director Landers for the Planning 

Department.  The presenting parties and supporting staff will be available for questions.  This is 

not a public hearing and there is no public comment as part of the process.  Comments or input to 

Commissioners outside the appeal hearing are discouraged, and if any is received should be 

disclosed by that Commissioner at the start of the hearing.   



During the hearing, the Commission, at its discretion, is welcome to ask questions of staff 

or the parties as may be helpful to deliberation.  It is encouraged to handle most questions for a 

party during their portion of the hearing.  The order of presentation will be Appellant/Applicant, 

Director/Respondent, and then an Appellant rebuttal if desired.  Any further presentation or 

answers to questions will be at the discretion of the Commission. 

 

Standard of Review: 

 Since the Commission does not hear administrative appeals frequently, a common 

question when they do arise is as to the applicable standard of review.  Standard of review is a 

legal term guiding the discretion (or not) of the review and decision with respect to use of the 

Record and in particular in whether or not to consider new additional information. 

 In this situation, it is important for the Council to understand the standard of review as 

defined in KMC §17.144.010(C): 

 

 Authority of Commission. Upon hearing the appeal, the Commission shall consider the 

record, the order, requirement, decision or determination of the administrator and the notice of 

appeal, together with oral presentation and written legal arguments by the appellant and the 

administrator. The Commission shall not consider any new facts or evidence at this point. The 

Commission may affirm, reverse or modify, in whole or in part, the order, requirement, 

decision or determination of the administrator. 

 

 While arguments, per the memoranda of the parties, are considered, there should not be 

new factual information considered or weighed that was not part of the Record below. 

 

Decision Options: 

 As indicated in the last sentences of KMC §17.144.010(C) – see above – upon review 

and deliberation, the Commission may decide from the following on the underlying Director 

decisions: affirm, reverse, modify in whole or in part, and/or remand the application back to 

the Director with direction. 

 Per KMC §17.144.010(D), the Commission must issue a written decision within 30 

days of this hearing.  Typically, the Commission will indicate a decision, or at least direction, 

for legal counsel to prepare a full draft written decision for final approval and decision at a 

future meeting within that 30-day time period. 

 

 I will be present for the hearing and available to assist in the proceedings as is helpful.  
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November 9, 2023 
City of Ketchum 
Planning & Zoning Commission 
c/o Morgan Landers, Planning Director 
191 5th Street West, 
Ketchum, ID 83340 

By Email: MLanders@ketchumidaho.org 

Re:   Appeal of Administrative Determination 
Sawtooth Serenade Project  
Applicants Response Memorandum 
Our File No.: 12690-001  

Ladies and Gentlemen: 

On behalf of Scott and Julie Lynch, and Yahn Bernier and Beth McCaw and 
Distrustful Ernest Revocable Trust (“Applicants”), this letter will serve as a Response to 
the Planning Director’s Reply Brief in accordance with the Scheduling Notice issued by 
the City Attorney on November 3, 2023.  

In her brief, the Planning Director does not contest that the Applicant’s Pre-
Application Design Review Application vested under the City Code in effect prior to 
Ordinance 1234.  She does contend, however, that the language of Ordinance 1234, 
which did not apply to the Mandatory Pre-Application Design Review, does apply to the 
next step in the Design Review process, under Ketchum City Code 17.96.010, the Design 
Review Application, but includes a 180-day “grace period” which would maintain the Pre-
Application Design Review vesting status for 180 days under Section 3 of Ordinance 
1234.    

However, Section 3 is not written as a “grace period” for preapplications submitted 
prior to the ordinance, but rather as a provision to keep the Design Review Application 
Process under 17.96.010 moving forward for Preapplication Design Review Applications 
processed AFTER Ordinance 1234 was adopted.  As stated clearly in our September 7, 
2023 appeal letter, Ordinance 1234 cannot both apply in part and not apply in part to the 
same Project or Development. In other words, either ordinance 1234 applies in whole, or 
it does not apply at all, and under Idaho law and as the City has stated on numerous 
occasions, it does not apply. 
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 A review of the revisions to Section 1 of proposed draft Ordinance 1234 regarding 
vesting, all of which came after public comment, is illustrative.  The first draft of the 
Ordinance, reviewed by P&Z on August 16, 2022, stated the following:  
 

Pre-application Design Review Applications deemed 
complete prior to the effective date of this ordinance, that do 
not have a subsequent Design Review application deemed 
complete, are subject to the provisions contain [sic] herein.   
 

 
Following public comment and citation to legal authority, the P&Z Commission 
recommended changing Section 1 to have vesting upon receipt of the completed Pre-
application Design Review application as it would likely only impact a single project.   
 
 Despite P&Z’s recommendation, staff revised sentences highlighted above in 
Section 1 to the following:  
 

Pre-application Design Review and Mountain Overlay 
Preapplication Design Review applications that have been 
reviewed by the Planning and Zoning Commission at one 
review meeting prior to the effective date of this ordinance are 
not subject to the provisions contained herein. 

 
In discussing this revision with the City Council at its initial hearing on draft Ordinance 
1234 on September 19, 2022, Ms. Landers interrupted the Mayor to state the following:  
 

And pardon me for interruption council members, but just 
to clarify Mayor Bradshaw, we are kind of trying to split 
the baby a little bit with what the Planning Commission 
recommended and what we initially proposed to the 
Planning Commission.   And so the initial ordinance took 
a much harder line that said basically if you have a pre-
application, that doesn’t count at all and it [sic] really only 
final design review count. So what we’re proposing here 
is that if you have a pre-application that’s in process and 
you’ve had your preapplication review with the 
commission meaning that they’ve given substantial 
feedback.  You’ve gotten your guidance.  You’ve had that 
informal review that would be the Milestone by which you 
get grandfathered and the new ordinance would not apply 
to you. (City Council meeting Transcript, September 19, 
2022 at 1:21:24 – 1:22;09)    

 
 Following public objection the requirement of a P&Z meeting prior to vesting and 
citation to Idaho law confirming a project is vested when an application is substantially 
complete, at the next City Council meeting, held on October 3, 2022, City Attorney 
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Matthew Johnson recommended removing the clause “that have been reviewed by the 
Planning and Zoning Commission at one review meeting “ and replacing that with 
“deemed complete for vesting purposes. (City Council Meeting Transcript, October 3, 
2022 at 1:46:31 - 1:48:12; 1:54:54 – 1:55:30).  This is the language ultimately incorporated 
into Ordinance 1234. 
 
 None of the discussion at City Council regarding the vesting of a project prior to 
Ordinance 1234 related at all to nor even referenced the 180-day provision in Section 3.  
There was never any discussion or suggestion that, somehow, Section 3 of Ordinance 
1234 was meant to apply only to applications for Pre-application Design Review that had 
been deemed complete prior to the adoption of Ordinance 1234. If the 180-day period in 
Section 3 was meant to limit vesting on applications for Projects that vested prior to the 
adoption of the Ordinance, one would think it would have been discussed at the Council 
level as the language regarding vesting was addressed at length.  
 
 This makes sense because under chapter 17.96 of the Ketchum Ordinance related 
to Design Review, Subsection C, Preapplication Design Review, is a necessary, required 
step in the Design Review Process for specific types of Developments or Projects.  As a 
necessary step, it triggers the vesting for the Project, as city staff has repeatedly stated 
on the record in both the process of adopting Ordinance 1234 and in the Pre-application 
Design Review process as noted in our letter of September 7, 2023.   
 
 Quite simply, either Ordinance 1234 applies or it doesn’t apply to the Sawtooth 
Serenade Project.  The City previously stated that it did NOT apply and proceeded with 
Pre-application Design Review, the initial stage of the Design Review Process, under the 
prior ordinances.  It cannot now argue that Pre-application Design Review was not part 
of the Design Review process required for this Project. This position is even more 
surprising given the recent decision in Bracken v. City of Ketchum, Docket No. 48721 
September 15, 2023, wherein the Idaho Supreme Court, citing the same law cited in our 
September 7 letter, concluded that the developer’s rights vested under the ordinance in 
effect at the time it first filed an application, which the City refused to accept, and that 
Bracken’s “rights could not be taken away by Ketchum’s enactment of a new ordinance 
[thereafter] …”  Bracken at 12. The Court then, citing Ben Lomond, Inc. v. City of Idaho 
Falls, 92 Idaho 595, 602 (1968), pointed out the City of Ketchum’s “bad faith conduct” 
stating:  
 

[T]o hold for the City in the present case would mean that a 
city, merely by withholding action on an application for a 
permit, could change or enact a zoning law to defeat the 
application.  It could, in substance, give immediate effect to a 
future or proposed zoning ordinance before that ordinance 
was enacted by proper procedure. 

 
The City planning staff’s actions with respect to the present Project seem eerily similar. 
 
 As a final matter, the Director questions the delays pointed out in our September 
17, 2023 letter in receiving responses from city contractors, including Clear Creek 
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Disposal (the city’s garbage franchisee) and The MH Companies (the city’s sole street 
lighting consultant) which impacted the timing of submitting a completed application.  To 
make sure the record is complete, attached as Exhibit A to this letter is a Timeline of 
Delays experienced by Thielsen Architects in working through the necessary steps to 
bring this Project from Pre-application Design Review to Design Review.  Each of these 
communications can be confirmed by email.  
  
 Based on the foregoing, and the facts and arguments set forth in our letter of 
September 7, 2023, we respectfully urge the Commission to honor the City’s word, stand 
by the written record before you regarding the vesting of the Sawtooth Serenade Project, 
reverse the Administrative Determination and proceed with Design Review.  
 
 Thank you for your consideration.  
 
      Sincerely,   
 
      LAWSON LASKI CLARK, PLLC 

    
  James R. Laski 

 
 
 
 
Cc:  Matthew A. Johnson, Esq. (by email: mjohnson@whitepeterson.com) 
  clients 
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